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CONSTITUTIONAL INTERPRETATION IN AUSTRALIA 


N 1938, Australia, and particularly the state of New South Wales, cele- 
brated the hundred and fiftieth anniversary of the original settlement 
of that colony. Compared with that space of time, the thirty-eight years of 
the federal Commonwealth established in 1901 is but a span. But it has 
been sufficiently long to witness the publication of important summaries 
of the working of the constitution. To two only of these I shall refer in 
the present study. The first, by Sir Robert Garran, appeared in 1924, 
the second, by the Hon. W. A. Holman, appeared in 1930.2 The Holman 
article was a portion of the Macrossan Lectures delivered in 1929 at the 
University of Queensland.® 
Prior to 1901 Garran, then a young man, had been associated with the 
movement in favour of federation, his organizing skill greatly assisting 
Edmund Barton to popularize the idea in New South Wales where there 
was strong opposition. Later, with Sir John Quick, he was responsible for 
Quick and Garran the first commentary upon the Commonwealth constitu- 
tion. Garran finally became permanent law officer of the Commonwealth 
and its solicitor-general. During the greater part of the war period, 1914- 
18, Mr. W. M. Hughes was prime minister of the Commonwealth, and the 
War Precautions Act, modelled on the English Defence of the Realm Act, 
conferred very great powers upon the executive generally and the prime 
minister in particular. It has been said that, during those exciting and 
terrible times, Hughes and Garran governed Australia with a fountain 
pen; and certainly the output of Commonwealth war regulations seemed 
unlimited. 


“The Development of the Australian Constitution” in 40 Law Quarterly 
Review (1924), at pp. 202 ff. 

“Constitutional Relations in Australia” in 46 ibid. (1930), at pp. 502 ff. 

’These lectures were subsequently issued in pamphlet form by the University 
of Queensland. 

4J. Quick and R. R. Garran, The Annotated Constitution of the Australian 
Commonwealth (Sydney, 1901). 
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After the war, Sir Adrian Knox succeeded Sir Samuel Griffith as chief 
justice of the high court of Australia, and three decisions’ of the court 
were regarded by many students as foreshadowing a permanent transfer 
to the Commonwealth, by judicial decision, of powers which the people, 
when duly consulted by constitutional referendum under s. 128 of the 
constitution,® had refused to give. Lecturing to the University of London, 
Sir Robert Garran then said that the rigidity of a constitution “can 
never be absolute”, and that “a political Constitution must be capable of 
development to meet the changing needs of the community”. He added, 
significantly, that “apart from textual amendment there are other ways 
in which a constitution may adapt itself to the changing conditions of the 
body politic. One is by the process of judicial decision.”* With a side- 
glance at the apparent impossibility of amending the constitution by run- 
ning the gauntlet of “that conservative institution, the Referendum”, Sir 
Robert enlarged upon the importance of the decision in the Engineers’ 
Case, where the high court had rejected the doctrine of the immunity 
of the Commonwealth and of the states from undue interference on the 
part of the other. This doctrine had been promulgated by the first three 
justices, Griffith, Barton, and O'Connor, each of whom had assisted in 
the actual drafting of the constitutional documents. Sir Robert said of the 
high court, in reference to the Engineers’ Case: 

Its personnel had changed greatly since the first decisions were given, and it was 
not satisfied with all the applications of the reciprocal doctrine of non-interfer- 
ence, nor with the doctrine itself. Accordingly, it swept away the conception of 
implied prohibitions upon the Commonwealth and the States, and raised the 
slogan; “back to the Constitution”. In the particular case under discussion the 
Court said that the Commonwealth power as to “industrial disputes” included, 


in the natural meaning of the words, disputes to which the Government of a 


State was party, and extended to making an award binding on a State as 
employer.® 


It was more from the point of view of the states that in his Macrossan 
Lectures Mr. Holman took up the theme of constitutional relations in 


Australia. Again the personal factor is not without importance. Holman, 
whose death is a great loss to the legal and cultural, as well as to the public, 
life of Australia, had been associated with the federal movement, but 
as an unremitting critic and opponent. He was one of the leaders of 
the New South Wales labour party, and regarded the equality of state 
representation in the proposed federal senate as threatening a blow at 


“Amalgamated Society of Engineers v. Adelaide Steamship Company, (1920) 
28 C.L.R. 129 (Engineers’ Case); W. & A. McArthur v. Queensland, (1920) 28 
C.L.R. 530 (McArthur’s Case) ; Commonwealth v. Queensland, (1920) 29 C.L.R. 1. 

663 & 64 Vict., c. 12, s. 9 (128). 

740 Law Quarterly Review, at pp. 202, 203. SJbid., at p: 215. 
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popular government. Further, he was a supporter of direct taxation of 
income and of land values and feared that a unification of customs and 
excise would result in revenue tariffs operating to re-distribute the incidence 
of taxation unfavourably to the wage-earning classes. Holman also con- 
sidered that federation might tend to lower the standard of living of the 
New South Wales worker to that of the “low wage states”. After federa- 
tion was achieved, Holman remained in state politics, ultimately led the 
labour party, successfully opposed several attempts by the federal labour 
party under Fisher and Hughes to enlarge federal powers by means of 
the referendum procedure provided for in the constitution, became state 
premier from 1913 to 1920, parted (like Hughes) with the labour party 
on the conscription issue, and, after electoral defeat in 1920, returned to 
active legal practice where he regained a good position. Holman’s thesis 
of 1930 is that of the experienced statesman as well as that of a student of 
constitutional systems. Although no longer actively concerned in politics, 
he still sympathizes with the states; and his cry is almost one of despair 
for the states are gradually being deprived by the high court of the rights 
which the constitution guaranteed. But I think it may be of interest and 
value if, before I analyse the main points of the Holman thesis in the light 
of the decisions which have been subsequently pronounced, I make an 
attempt to describe the background in the light (and shade) of which both 
Garran and Holman were writing. 

D’Emden vy. Pedder’ in 1904 is the first important case. A Com- 
monwealth official, resident in Tasmania, signed a receipt for his salary, 
but failed to stamp the receipt. A Tasmanian statute, quite general in its 
terms and scheme, required payment of a duty of 2d. on all receipts of 
money, the method of payment being by adhesive stamp. Did the con- 
stitution enable the Commonwealth official to refuse to comply with the 
command of the Tasmanian legislature? There was no express constitu- 
tional provision, but Griffith C.J., Barton and O’Connor JJ. all held that 
the constitution impliedly prohibited Tasmania from interfering with the 
internal operation of Commonwealth administration. The Commonwealth 
Audit Act required the official to give the receipt, but the Tasmanian act 
said that he must at the same time contribute to the state revenue. 
Tasmania argued that the Commonwealth official was being told only this: 
“Obey your employer, and give your receipt, but, at the same time, affix 
the two penny stamp.” This strong argument did not prevail. 

I break off here to mention s. 109 of the constitution which provides 
that : “When a law of a State is inconsistent with a law of a Commonwealth, 
the latter shall prevail, and the former shall, to the extent of the incon- 


*(1904) 1 C.L.R. 91. 
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sistency be invalid.’”"° Every student of constitutional forms will at once 
recognize the striking similarity between this provision and s. 2 of the 
Colonial Laws Validity Act, 1865, providing that any colonial law, 
repugnant to any imperial act or regulation which extends to the colony, 
shall be void and inoperative to the extent of the repugnancy, but not 
otherwise.** Further, a well-known Canadian case“ illustrates that, in the 
Canadian constitutional system, a principle closely analogous to that ex- 
pressly mentioned in s. 109 of the Commonwealth constitution and in s. 2 
of the Colonial Laws Validity Act, also obtains, although no special pro- 
vision is contained in the British North America Act, 1867.'° I introduce 
s. 109 at this point because of the importance subsequently sought to be 
attributed to it in relation to the case of D’Emden vy. Pedder. A careful 
perusal of that judgement shows that the decision of the court in favour 
of the Commonwealth was not rested in the slightest degree upon s. 109. 
The principle applied was that the Tasmanian act, if applicable to the 
particular type of receipt, would “fetter, control or interfere with the free 
exercise of Commonwealth power”.’* D’Emden v. Pedder is thus the first 
application to the Commonwealth constitution of the doctrine of the im- 
munity of the instrumentalities of government. Yet, in 1920, in the Engi- 
neers’ Case,'® it was said that D’Emden v. Pedder “rests on the supremacy 
created by Sec. 109”. As an independent explanation of D’Emden v. 
Pedder, this view is extremely interesting and important although it creates 
its own special difficulties. But I emphasize again that the decision in 
D’ Emden vy. Pedder was not based in any way upon s. 109. 

I next turn to Deakin v. Webb.** There, a Commonwealth minister of 
the crown, and a member of the Commonwealth parliament, whose income 
was subjected to tax in common with all other residents of Victoria, 
claimed to be immune by virtue of the same implied constitutional 
principle. The high court regarded the claim to immunity as sound 
upon “the principle of D’Emden v. Pedder’’—that the Commonwealth's 
free exercise of its legislative and executive power was being inteffered 
with by Victoria’s attempt to tax Commonwealth ministers. Both in 
D’Emden vy. Pedder and in Deakin v. Webb, Griffith C.J. sought to attach 
to the Australian constitution portion of the doctrine of immunity of instru- 
mentalities, with which the great name of Marshall C.J. is connected. 
Again, Deakin v. Webb nowhere suggested that s. 109 of the constitution 
had anything to do with the matter in hand. 


1063 & 64 Vict., c. 12, s. 9 (109). 1128 & 29 Vict., c. 63. 

122a Cie hydraulique St. Francois vy. Continental Heat and Light Company, 
[1909] A.C. 194. 

1330 & 31 Vict., c. 3. 14D’Emden v. Pedder, (1904) 1 C.L.R. 91, at p. 111. 

15Supra, at p. 156. 16(1904) 1 C.L.R. 585. 
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Webb v. Outrim™ was decided by the privy council in December, 1906, 
in a sense quite contrary to the decision in Deakin v. Webb. It is bare 
historical fact to say that some of the reasons for the privy council’s 
decision were so unsatisfactory that they were immediately and unani- 
mously rejected by all constitutional students. Lord Halsbury was 
not content with refusing to adopt the principles laid down by Marshall 
C.J. in McCulloch v. Maryland.** He added reasons! But one of his 
reasons was that a colonial act—in this case, that of Victoria—had to be 
assented to by the crown, whereas in the United States, each state had 
the power of independent legislation! And another reason was that the 
supreme court of the United States could “annul a statute upon the ground 
that it is unconstitutional’’,’® whereas, under the British constitution, the 
term “unconstitutional” was to be understood as referring to a statute 
which was contrary to the tone and spirit of British institutions, but was 
within legal power! It is obvious throughout the judgement in Webb v. 
Outrim that Sir Samuel Griffith’s special knowledge and experience as one 
of the founders of the Australian constitution were studiously ignored, 
and that Lord Halsbury quite overlooked the importance of the fact that, 
although there were essential differences between the Australian federal 
constitution and that of the United States, much of the former’s frame- 
work, many of its actual provisions, and, above all, its general distribution 
of powers, were designed according to the latter. In spite of all this, the 
actual decision in Webb v. Outrim has come to be recognized as sound. 
It is to be regarded as finally rejecting the contention that the income tax 
legislation of a state, which applies to all its residents, is prevented by the 
Commonwealth constitution from applying to a Commonwealth salaried 
official who is also a resident of the state concerned. 

The judgement in Webb v. Outrim, pronounced on December 6, 1906, 
was followed, only eleven days later, by the high court’s judgement in the 
Railway Servants’ Case. Again the court accepted the doctrine of im- 
munity of instrumentalities; but it now applied it for the benefit of the 
states. Under s. 51 (xxxv) of the constitution," the Commonwealth 
parliament has power to pass laws providing for a system of conciliation 
and compulsory arbitration in relation to industrial disputes extending 
beyond one state. The high court held in substance that the Common- 
wealth Arbitration Act was ultra vires so far as it purported to affect 
the railways of a state, and that an organization consisting of employees 


17[1907] A.C. 81. 184 Wheat. 316; 4 L. Ed. 579. 

19[1907] A.C. 81, at p. 88. 

20Federated Amalgamated Government Railway & Association v. New South 
Wales Traffic Employees’ Association, (1906) 4 C.L.R. 488. 

2163 & 64 Vict., c. 12, s.9 (51 (xxxv)). 
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of railways controlled by a state could not be registered for the purpose of 

federal conciliation or arbitration. The court declared that 
The rule laid down in D’Emden v. Pedder (1 C.L.R. 91, at p. 111), vis., that 
when a State attempts to give to its legislative or executive authority an opera- 
tion which, if valid, would fetter, control or interfere with the free exercise of 
the legislative or executive power of the Commonwealth, the attempt, unless 
expressly authorised by the Constitution, is to that extent invalid and 
inoperative, is reciprocal. It is equally true of attempted interference by the 


Commonwealth to its State instrumentalities. The application of the rule is 
not limited to taxation. 


The next stage of the controversy was reached in Barter v. Com- 
missioner of Taxation.** By that time, Isaacs and Higgins JJ. were 
members of the high court, the number of which had been increased from 
three to five. Baxter's Case was to test the question whether the high 
court would follow the privy council’s decision in Webb v. Outrim. The 
majority of the court, Griffith C.J. and Barton and O’Connor JJ., held 
that Deakin vy. Webb had raised a question as to the limits inter se of the 
constitutional powers of the Commonwealth and a state, and that, as s. 74 
of the constitution would have precluded an appeal upon such question 
from the high court to the privy council without a certificate of the high 
court,** the high court was “in no way bound’’ by the decision of the 
judicial committee.** Webb v. Outrim had been an appeal direct from 
the supreme court of Victoria to the privy council; Isaacs and Higgins JJ. 


dissented. Isaacs J. discussed s. 109 and the question of inconsistency, 


but he also dealt with the general rule of immunity of instrumentalities, 
and strongly dissented from the suggestion that “because the Constitution 
does not expressly say so, a State is not prohibited from interfering with 
the operations of the Federal Government or with the means it employs 
to effectuate its powers”.*° 

It is apparent that Isaacs J. was not unprepared to apply the doctrine 
in D’Emden v. Pedder in favour of the Commonwealth, and he asserted, 
in agreement with the majority of the court, that the Commonwealth 
government “is by necessary implication to be free from any impediment 
to the full and perfect performance of the National functions assigned to it”, 
and that “the mere admission that the effect of any specified State Act 
is to impede or impair the public operations of a Federal Officer is sufficient 
to stamp it as unlawful’.*® The basis of Isaacs J.’s dissent was that it 
was not an improper interference with Commonwealth functions for the 
state to collect taxation upon the income of Commonwealth officials 
in common with that of all other citizens of the state. 


22(1907) 4 C.L.R. 1087. 2363 & 64 Vict., c. 12, s. 9 (74). 
*4Barter’s Case, at p. 1118. ?*Jbid., at p. 1156. 26/bid., at pp. 1158, 1159. 
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In the result, Baxter's Case left the general controversy as to the 
doctrine of the immunity of governmental instrumentalities very much 
where it had been before Webb v. Outrim. But the particular dispute over 
the attempt of the states to tax the salaries of Commonwealth officials was 
regarded as settled by the passing of the Commonwealth Salaries’ Act, 
1907, which declared that the taxation by a state, in common with other 
salaries earned within the state, of the salaries earned therein by Common- 
wealth officers should not, if the quantum of tax was not discriminatory, 
be deemed an interference with the exercise of any power of the Common- 
wealth. In Chaplin v. Commissioner of Taxation®* the Commonwealth 
Salaries’ Act, 1907, was held to have effectively subjected the salaries of 
Commonwealth officials to taxation. Isaacs and Higgins JJ. did not sit 
on the case, and again, no reference was made to s. 109, Griffith C.J., and 
Barton and O’Connor JJ. regarding the doctrine of immunity of instru- 
mentalities as a right of the particular government concerned and not 
of any individual; so that the government could waive the right by appro- 
priately worded legislation. 

I shall not deal with the cases between those which I have discussed 
and the Engineers’ Case, decided in 1920. Some of the more startling 
applications of the doctrine of immunity of instrumentalities were thus 
summarized by Higgins J. in 1925: 

It was held also on the same principle that a Federal officer is not liable to 
State Income Tax, although he gets the same benefit from the State’s activities 
as others (Deakin v. Webb, (1904) 1 C.L.R. 585; Baxter v. Commissioner of 
Taxation, (1907) 4 C.L.R. 1087). It was held that Federal properties are 
exempt from municipal rates although they enjoyed the benefit of the municipal 
services (Sydney Municipal Council v. Commonwealth, (1904) C.L.R. 208). 
. . . It was held that a Commonwealth Act which applied the provisions of the 
Conciliation Act to Employers and employees in State undertakings was 
invalid (Railway Servants’ Case, 4 C.L.R. 488). It was held that a night-soil 
contractor is entitled, if his contract be with the Commonwealth, to remove 


night-soil from Commonwealth premises without taking out the licence required 
by the municipality (Roberts v. Ahern, 1 C.L.R. 406).2% 


By 1920, when the Engineers’ Case was decided, Barton and O'Connor 
JJ. had died, and Sir Samuel Griffith had retired from the chief justiceship. 
The actual question for decision was whether the Commonwealth legis- 
lative power in relation to arbitration for the settlement of industrial dis- 
putes extending beyond the limits of one state enabled it to make laws 
binding on the states. A state government was operating an industrial 
enterprise and, except that it was the state which was concerned, it was 
operating in exactly the same way as every other employer in the engineer- 
ing industry. The Commonwealth parliament had set up an arbitration 


28(1925) 36 C.LR,, at p. 213, 


27(1911) 12 CLR. 375. 
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tribunal with jurisdiction to settle a particular industrial dispute to which 
the state was in fact a party but which was otherwise within Common- 
wealth jurisdiction. Now the Railway Servants’ Case had asserted that, 
because of the doctrine of immunity of instrumentalities, it was impossible 
to apply the Commonwealth’s industrial arbitration system to the employees 
of a state. Yet in some industries the leading employers of labour were 
state governmental authorities which frequently became parties to indus- 
trial disputes of the kind mentioned in s. 51 (xxxv) of the constitution. 
The main purpose of this constitutional power was to authorize the Com- 
monwealth arbitrator to prevent or settle all industrial disputes extending 
beyond the limits of one state. But, if the chief employer in many indus- 
tries, and the sole employer in some, i.e., the states, could not be bound, 
the disputes could never be settled. The decision of the court, which now 
seems obviously right, was that, under s. 51 (xxxv), state governments, if 
otherwise parties to disputes, could be bound by the awards of Common- 
wealth arbitrators made in settlement of such disputes. 

Thus the actual decision involved a declaration that the Railway 
Servants’ Case was wrongly decided. But it involved little more. How- 
ever, the court took occasion to denounce the rule in D’Emden v. Pedder 
altogether. Unfortunately, the judgement, although setting out to destroy 
the reasoning of Griffith C.J. in a number of his earlier judgements, is not 
always fair—I am speaking objectively of course—to that very great jurist. 
Mr. T. C. Brennan deals at length with one of the explicit references to 
Griffith C.].: 

Pascal, when engaged on his Provincial Letters, was asked whether he had read 
all the books that he had quoted, and he answered, “No, for in that case it 
would have been necessary for me to have passed a great deal of my life in 
reading very bad books; but I have not made use of a single passage without 
having read that which precedes and follows so as not to run the risk of quoting 
an objection for an answer.” Now this, by some strange mischance, appears to 
have been what has been done in this case. An argument which is put by the 
learned Chief Justice into the mouth of the objector, and which is by him 
described as being an argument “which answers itself”, is attributed to the 
Chief Justice himself.?° 
The profession resented this most unfortunate treatment of the earlier deci- 
sions. The Engineers’ judgement also asserted that, after Webb v. Outrim, 
only the three original justices of the court had accepted the doctrine of the 
immunity of instrumentalities as laid down in D’Emden v. Pedder. Yet, 
in Baxter's Case, as I have shown, Isaacs J. also accepted the rule, and 
suggested that it enured for the benefit of the states as well as for the Com- 
monwealth.*° 


2°Interpreting the Constitution: A Politico-legal Essay (Melbourne, 1935), at 
pp. 152-3. 


8°Baxrter’s Case, at pp. 1158-9, and especially at p. 1160. 
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The high court of Australia is not bound by its decisions on the con- 
stitution, and there are sound reasons underlying the power of reconsidera- 
tion. In the Engineers’ Case, the right of reviewing earlier decisions was 
freely exercised, so it is not surprising that the Engineers’ Case itself has 
recently been subjected to critical dissection and analysis. Difficulties have 
been felt not as to the decision in the Engineers’ Case, which was probably 
inevitable, but as to the explanations of some of the earlier cases, and as to 
the entire rejection of the doctrine of the immunity of Commonwealth and 
state instrumentalities. In its explanation of the earlier cases, the Engi- 
neers’ Case seems to have attributed something almost magical to the 
operation of s. 109 of.the constitution, which had previously been regarded 
as little more than a rule of last resort to resolve conflicts between valid 
Commonwealth and valid state legislation, where one law simply had to 
give way to the other. In the Engineers’ Case, moreover, the high court, 
for once, found itself or placed itself in the position of being on the side of 
the Angles. As Lord Halsbury had in Webb v. Outrim rejected Sir 
Samuel Griffith’s use of the judgement of Marshall C.J. in McCulloch v. 
Maryland, so the high court now called Lord Halsbury in aid, not to over- 
rule Deakin v. Webb and Baxter's Case (as Lord Halsbury would have 
wished), but merely to assist the argument that Griffith C.J. erred in sug- 
gesting that the mere words of the constitution did not .exhaustively cover 
every conceivable case of conflict between Commonwealth and state. 

It is agreed that Sir Samuel Griffith wished to lay down the rule of non- 
interference in too broad a manner. Remembering Marshall's work, 
he was extremely anxious lest the newly established Commonwealth should 
be subjected to attack, especially from the more strongly entrenched 
states. Today, when the Commonwealth’s sovereignty over finance is 
fairly established, it is difficult to appreciate what danger would have con- 
fronted it, if, from the very first, its officials had borne the same taxation 
burdens as their fellow-citizens. No doubt this practical common-sense 
point of view greatly impressed Lord Halsbury. But it may not be correct 
to infer that, because Griffith C.J. overstated the position, there is no scope 
left for applying any rule of implied prohibition or interference. Let us 
take a case so extreme that it can be argued in vacuo. Let us suppose that 
the Commonwealth parliament, under its power of taxation, purported to 
tax members of the state legislatures at a rate greater than the rate 
applicable to other citizens of the Commonwealth. It can hardly be denied 
that such a law would be a law with respect to “taxation”, and so within 
the specified list of Commonwealth powers. Yet undoubtedly it would 
discriminate against the personnel of the central portion of the state’s organ- 
ized life. Similarly, let us suppose a state law is passed purporting to tax 
Commonwealth officials resident within its borders at a rate much higher 
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than that applicable to state residents generally. In each of the two 
instances there would be discrimination, and certain Canadian cases would 
require close attention.*' Would not the presence of discrimination against 
state and Commonwealth officials respectively reveal the true nature of each 
enactment? In each case would there not be a deliberate attempt by one 
parliament to injure or sabotage the constitutional instrument of the 
other? Yet there is no express provision in the Commonwealth constitu- 
tion which forbids discrimination of the character illustrated. What then? 
It is almost unthinkable that such enactments would pass muster in any 
court of law, even if a parliament were mad enough to enact them. If that 
is so, they would have to be declared ultra vires by reference to some such 
doctrine of mutual non-interference as Griffith suggested, a doctrine to be 
implied from the co-existence, side by side in the same territories, of Com- 
monwealth and state legislatures, executives, and judiciaries. Something 
of this was adumbrated by Gavan Duffy J. in his judgement in the 
Engineers’ Case. He said that “the existence of the State as a polity is as 
essential to the Constitution, as the existence of the Commonwealth’.*? 

The Engineers’ Case is also criticized for its invocation for the 
first time of the doctrine of “supremacy” as based upon s. 109 of the 
constitution. Thus, as I have already said, D’Emden v. Pedder was 
declared a sound decision as it “rests on the supremacy created by Sec. 
109”.°* The judges who decided D’Emden v. Pedder had never breathed 
a word of this, and it has recently been said that “supremacy” was “the 
new euphemism for the less ambiguous words employed in Sec. 109 itself 
in order to resolve actual conflicts between valid Commonwealth and valid 
State legislation”.** The Engineers’ Case also said that “mutual supremacy 
is a contradiction of [sic] terms”’.*° This comment was made upon a 
supposed interpretation of D’Emden vy. Pedder which imputed to Sir 
Samuel Griffith a one-sided doctrine in favour of Commonwealth 
supremacy. But Griffith regarded the rule in D’Emden v. Pedder as one 
of mutual non-interference, and certainly not as perpetrating the absurdity 
of “mutual supremacy”. While the Engineers’ Case still remains a land- 
mark in the constitutional history of Australia, the analysis and criticism 
to which it has been and is being subjected are all to the good. The 
decision proved that, even if some general rule of mutual immunity of 
instrumentalities has to be implied, it must have a far narrower operation 


81 Abbott v. City of St. John, 40 S.C.R. 597; Caron v. The King, [1924] A.C. 
999; Forbes v. Attorney-General for Manitoba, [1937] A.C. 260. 

82Engineers’ Case (supra), at p. 129. ‘8 Ibid., at p. 156. 

34West v. Commissioner of Taxation (N.S.W.), (1936-7) 56 C.L.R. 657, 
p. 699. 


Engineers’ Case (supra), at p. 157. 
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in Australia than was at first supposed by Griffith C.J. On the other hand, 
decisions subsequent to the Engineers’ Case can be regarded as suggesting 
that it may be erroneous to regard the case as enabling the Commonwealth 
parliament to assign to itself a role of supremacy, merely by virtue of s. 
109 of the constitution. Some of these subsequent decisions will be referred 
to later. 

In Commonwealth v. Queensland® the high court upheld the validity 
of Commonwealth legislation providing that the interest from certain Com- 
monwealth securities should not be liable to income tax under any law of 
a state, unless the interest was declared to be so liable in the particular 
Commonwealth loan prospectus. The Commonwealth parliament has legis- 
lative power with respect to “borrowing money on the public credit of the 
Commonwealth”.** Under this power, no doubt, the Commonwealth may 
issue securities providing for payment of interest and the repayment of 
the loan, and may promise the lender an exemption from Commonwealth 
taxation, a promise which, although it may not prevent the subsequent 
exercise of the Commonwealth legislative power over taxation, might 
enable the lender to make good any damage he suffered as a result of a 
breach of the government’s promise. But the legislation actually passed 
forbade the states to exercise their ordinary constitutional power of taxa- 
tion in relation to income received by their citizens from Commonwealth 
securities. Apart from its importance upon other grounds, the Engineers’ 
Case also established a general rule of constitutional construction, accord- 
ing to. which each subject-matter assigned to the Commonwealth in s. 51 
of the constitution should be construed separately, so that if, upon fair 
construction, any state activity is included within the subject, it is for the 
Commonwealth alone to decide whether its legislation should be applied 
to such activity. Accordingly, Commonwealth v. Queensland may per- 
haps be regarded merely as a decision as to the meaning of the phrase 
“borrowing money on the public credit of the Commonwealth”. Even so 
the decision has received insufficient attention from students. 

Since the Engineers’ Case, full effect has been given to the rule of con- 
struction there laid down that, so long as Commonwealth legislation comes 
fairly within the ambit of one of the thirty-nine subject-matters specified 
in s. 51 of the constitution, the fact that state legislative or executive powers 
may be affected and perhaps nullified does not make the Commonwealth 
legislation invalid. In Huddart Parker v. The Commonwealth,** the Com- 
monwealth’s power with respect to “trade and commerce with other coun- 


tries and among the States”*” was exercised by legislation which gave pref- 
erential employment, in the handling of inter-state cargoes, to waterside 


36(1920) 29 C.L.R. 1. 38(1931) 44 C.L.R. 492. 
3763 & 64 Vict. c. 12, s.9 (51 (iv)). 9°63 & 64 Vict., c. 12, s. 9 (51 (i)). 
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workers who belonged to a certain union. The high court upheld this legis- 
lation, and the decision has since been recognized as correct by the decision 
of the privy council, in the case of James v. The Commonwealth. Un- 
doubtedly, the subject-matter of this Commonwealth legislation was labour 
and industry, and this particular subject is not specifically assigned to the 
Commonwealth by s. 51. But, equally, the legislation dealt with inter-state 
trade and commerce, and the fact that it had a dual aspect did not prevent 
its being valid. The system of distribution of powers under the Common- 
wealth constitution is, of course, quite different from that embodied in ss. 
91 and 92 of the British North America Act.*' Huddart Parker v. The 
Commonwealth may be regarded as a laying down that, so long as Com- 
monwealth legislation is truly referable to any of the thirty-nine placita 
mentioned in s. 51 of the constitution, the fact that it is also referable to 
subject-matters not therein included is nothing to the point. 

Another decision on the same lines is Rex v. Brislan.*? S. 51(v) of the 
constitution gives the Commonwealth legislative power with respect to 
“postal telegraphic, telephonic, and other like services’. The high court 
held that under such power the Commonwealth parliament can validly 
legislate with respect to radio broadcasting. It was considered that a wide 
operation should be given to the constitutional power, particularly as the 
words “other like services” showed that an attempt was being made to 
cover unknown and unforeseen developments in telephony and telegraphy. 

In Rex v. Burgess** the high court had to consider the extent of the 
legislative power of the Commonwealth with respect to “external affairs”, 
a power expressly mentioned in s. 51 (xxix) of the constitution. It was 
held that the Air Navigation Act, so far as it empowered the governor- 
general to make regulations for carrying out and giving effect to the Inter- 
national Convention for the Regulation of Air Navigation, was valid. The 
Commonwealth of Australia was a party to such convention. It was con- 
tended that, as a result of such an interpretation, the state’s right to control 
transport within its own borders might be affected. But, in answer to this, 
the general principle of interpretation laid down in the Engineers’ Case 
was referred to. S. 51 (xxix) is a great and independent head of Com- 
monwealth legislative power, and the majority of the court considered it 
impossible to say that any subject of international negotiation, dispute, or 
agreement could not afford a proper subject for a convention; it was also 
held that, if the commonwealth executive council entered into a convention, 
the legislative power over “external affairs” enabled the Commonwealth 
parliament to enforce the convention throughout the Commonwealth. Such 
legislation was, it was pointed out, passed under s. 51, and was, therefore, 


49(1936] A.C. 578. 42(1935) 54 C.L.R. 262, 
4130 & 31 Vict. c. 3. 431936) 55 C.L.R. 608. 
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subject to specific guarantees contained elsewhere in the constitution, e.g., 
the guarantee of freedom of inter-state trade in.s. 92 of the constitution. 

Rex v. Burgess provides an interesting contrast with the recent decision 
of the privy council in the Attorney General for Canada v. Attorney 
General for Ontario.* Under the Canadian constitution, the subject of 
legislation for the performance of treaty obligations is dealt with by a 
special section (s. 132), which seems to separate itself from ss. 91 and 92. 
But in the Commonwealth constitution, the only relevant head-of-power to 
carry out treaty obligations is the “external affairs” power which is 
included among the “39 Articles” of s. 51. Whereas, in Canada, the power 
of the Dominion parliament to legislate for the carrying out of treaty 
obligations has been confined to obligations binding Canada as a part of 
the British empire, in Australia, the power is interpreted as extending to 
obligations entered into by Australia on its own international responsibility. 
And in Australia the court has held that the phrase “external affairs” 
embraces imperial, inter-Dominion, and foreign affairs. 

On the other hand, since the Engineers’ Case, the court has always 
insisted that all Commonwealth legislation must be directly related to one 
of the thirty-nine placita in s. 51. Two illustrations of this may be given. 
In ex parte Walsh and Johnson,** the court had to determine the validity 
of Commonwealth legislation which provided in substance that if, in the 
opinion of an executive board, the activities of any individual constituted a 
hindrance or obstruction to trade and commerce among the states, the 
executive government should have power to deport such person. In the 
particular case, the individuals adversely affected were prominent trade- 
union leaders. The majority of the court affirmed that a law so framed 
could not be regarded as a valid law with respect to trade and commerce 
overseas or inter-state. What the law did in effect was to say that the 
opinion of the minister or the executive body as to the fact of obstruction 
to trade and commerce, and as to the existence of trade and commerce so 
obstructed, was to be decisive. Yet it was quite possible that the individual 
might not have been concerned in any such obstruction and that there 
might not have been any such obstruction to trade. In other words, the 
Commonwealth parliament was attempting to extend its power which is 
confined to actual trade and commerce so as to include a power over what 
its officials honestly thought or considered was trade and commerce. There- 
fore, the law was bad. 

Another illustration is Rex v. Burgess to which I have referred in 
another connexion. There it was held by the court that the Common- 
wealth parliament possesses no general control over the subject-matter of 
civil aviation. In the Commonwealth, an important portion of such aviation 


4411937] A.C. 326. 45(1925) 37 CLR. 36. Ae hee 
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consists of inter-state transport. But the Commonwealth regulations had 
assumed the existence of a general power to regulate the whole subject of 
civil aviation, and the regulations had not been framed so as to permit of 
an application solely to inter-state journeys. Accordingly, the whole of 
the regulations were deemed invalid. Subsequently the Commonwealth 
parliament proposed a constitutional amendment designed to give itself 
general jurisdiction over air navigation and aircraft; but only two of the 
six states favoured the proposal which was therefore defeated.*® 

Some of the cases on inconsistency decided since the Engineers’ Case 
will now be referred to. In Clyde Engineering Company v. Cowburn,** the 
court had to consider whether the Forty-four Hours Week Act (N.S.W.) 
could operate in relation to employees and employers bound by a particular 
engineering award of the federal arbitration court, which award provided 
that the ordinary hours of duty should be forty-eight per week, that 
employment should be by the week and that any employee not attending for 
duty should lose his pay for the time of non-attendance. The New South 
Wales Act provided in s. 12 that, where a Commonwealth arbitration award 
provided for a standard or ordinary working week exceeding forty-four 
hours, the ordinary week should not exceed forty-four hours. The act 
also provided in s. 14 an additional rate of pay to be paid to an employee, 
who, working under a federal award, was working for any period in excess 
of forty-four hours. A case of inconsistency between federal law (i.e., the 
award) and state act was established according to the opinion of the 
majority of the court. Knox C.J. and Gavan Duffy J. said that: “secs. 12 
and 13 of the Forty-four Hours Week Act, 1925 seek to alter, and to that 
extent destroy, awards lawfully made under these powers. It is therefore, 
so far as secs. 12 and 13 are concerned, inconsistent with the law of the 
Commonwealth within the meaning of sec. 109 of the Constitution, and to 
the extent of that inconsistency, invalid.’** Higgins and Powers JJ. dis- 
sented, and expressed an opinion that the view of Griffith C.J. was right, 
viz. that, if it was possible for the employer to obey both Commonwealth 
and state mandates, no case of inconsistency could arise; and that a week 
of 44 hours was consistent with a maximum week of 48. 

The question of inconsistency arose in a much more acute form in ex 
parte McLean.” The Masters and Servants Act (N.S.W.) made it an 
offence for a servant to neglect to perform a contract of service, and the 
appellant, a shearer, was convicted for having broken his agreement by, 


*6For the conditions necessary to constitute a valid constitutional amendment, see 
63 & 64 Vict., c. 12, s. 9 (128). Each state has now passed legislation permitting 
Commonwealth regulation of air navigation within the area of the state. 

47(1926) 37 C.L.R. 466 (Forty-four Hour Case). 

*8]bid., at p. 477. 49(1930) 43 C.L.R. 472. 
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inter alia, negligent handling of the sheep shorn by him. But the federal 
award, to which the appellant (as a member of his union) and the employer 
were both parties, also made it an offence against the award for the 
appellant to fail to perform his agreement. The court held that the federal 
award precluded the state act from operating, and that the conviction should 
be set aside. Two judges said that: “The very same conduct by the same 
persons is dealt with in conflicting terms by the Commonwealth and State 
Acts.” But, of course, the only “conflict” lay in the possible imposition of 
two penalties. The remaining two judges said: “The State law, sec. 4 of 
the Masters and Servants Act, 1902, deals directly with the relation of 
employer and employed, and in virtue of that industrial relation makes 
penal the very default which the federal law punishes somewhat differently 
in the regulation of the same relation.” Ex parte McLean has been 
regarded as carrying the doctrine of “inconsistency” to a very great dis- 
tance. But the case has to be read with other cases, four of which will be 
now mentioned. 

(i) In Stock Motor Ploughs v. Forsyth,®® there was an attempt to 
establish inconsistency between the Bills of Exchange Act (Com.) and the 
Moratorium Act (N.S.W.). By the former act, the rights of a payee of a 
promissory note are defined in accordance with the usual provisions of the 
English code. By the latter act, the rights of the owner to recover from 
the hirer instalments payable under a hire-purchase agreement were 
restricted, the leave of a tribunal being required. The promissory notes 
alone were put in suit by the owner, and the hirer pleaded absence of the 
leave to sue required by the New South Wales Act. It was held that the 
state act was not defeated in its operation because of “inconsistency” with 
the Bills of Exchange Act. One judge suggested that the federal legislative 
power over “bills of exchange and promissory notes” would be exceeded 
if, by direct enactment, the Commonwealth parliament had attempted to 
make the note enforceable by the payee irrespective of the nature of the 
transaction between them. And in relation to the main argument of incon- 
sistency it was said: “The plaintiff's rights as payee are affected, not 
because the State Parliament is concerning itself with the subject of 
promissory notes, but only because the note was made and given as part of 
a larger and more important transaction. That transaction with all its 
minor incidents, the Parliament of the State of New South Wales has seen 
fit to regulate in the interests of its citizens, and its method of regulating 
the transaction is not contradictory to anything expressed or implied in the 
Federal Bills of Exchange Act.” 

(ii) In West v. Commissioner of Taxation (New South Wales),®* the 
court held that the income taxation by the states of pensions payable under 


~ 80(1932) 48 C.L.R. 128. ‘Ibid, at p. 150, °2(1936-7) 56 CLR. 657. 
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the Superannuation Act (Com.) to retired officers of the Commonwealth 
public service was not contrary to the constitution. In this case there was 
no Commonwealth legislation which purported to prohibit such taxation, 
but it was argued, unsuccessfully, that, in the absence of legislation 
expressly permitting such taxation, the Engineers’ Case made the state 
taxation acts inapplicable. 

(iii) In Ffrost ,v. Stevenson," a case arose as to whether there was 
“repugnancy”, under the Colonial Laws Validity Act, 1865,°* between pro- 
visions of the imperial Fugitive Offenders Act, 1881,°° and the Service and 
Execution of Process Act (Com.), 1901-34. It was held that each pro- 
vision was applicable to the return from Australia to the mandated territory 
of New Guinea of a fugitive offender. But the majority of the court refused 
to hold that a case of “repugnancy”’ was established as between the material 
portions of the imperial and Commonwealth acts. Latham C.J. said of the 
two acts: 

They provide, I think, merely different methods of dealing with the same 
matter, and the application of both methods does not result in any conflict. The 
Crown may proceed under either Act as it thinks proper. Even if two separate 
applications were made to two magistrates, and one made an order for return 
under the Fugitive Offenders Act and the other made an order for return under 
the Federal Act, there would be no conflict. Each order would operate only by 
rendering lawful an arrest, detention and conveyance of the accused person 
which would otherwise be unlawful. Any person acting under either order 
would be protected. The fact that another person acting under another order 
would also have been protected is immaterial. The orders only authorise and 
empower action.5¢ 

(iv) Most recently of all, in Victoria v. The Commonwealth," the court 
has had to deal with a case where, under a Commonwealth and also under 
a state act, power was given to the appropriate executive body to remove a 
wreck which was interfering with the waters used (a) by vessels engaged 
in inter-state and oversea trade (a matter both of Commonwealth and state 
concern) and also (b) by vessels engaged solely in domestic or intra-state 
trade. The court held that no inconsistency of laws arose, although one or 
two judges made reservations as to the possibility of “inconsistency” if each 
authority was attempting to act at one and the same time. 

On the whole, therefore, it will be apparent that the courts have not 
yielded to the invitation to extend Commonwealth power beyond its fair 
constitutional ambit by an excessive employment of s. 109 of the constitu- 
tion. It is, of course, evident that “inconsistency” may have a very differ- 
ent application in relation to some of the particular subject-matters com- 





58(1937) Argus L.R. 533. 5428 & 29 Vict., c. 63. 5544 & 45 Vict., c. 69, 
56F frost Case (supra), at p. 542. 
5tVictoria v. The Commonwealth, (1937) 58 C.L.R. 618. 
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mitted by s. 51 of the constitution to Commonwealth legislative jurisdiction. 
Thus it has been said that: 
Owing to the very nature of some of the subjects specified in sec. 51, it will 
seldom, if ever, be possible for the Commonwealth Parliament to pass a law, 
which will not only be a valid law with respect to the specified subject, but will 
also be one “covering the field” so as to render inconsistent and void any State 
law which deals with or operates upon the same subject. Take, for instance, 
the subject of aliens, mentioned in sec. 51 (xix). A Commonwealth statute 
might validly impose prescribed duties upon aliens, but it is difficult to see how 
a Commonwealth law could be passed upon the subject of aliens which would 
render inconsistent with it State laws imposing separate and additional duties, 
even upon aliens alone. With other subject-matters, the position is more diffi- 
cult of general statement. Could a Commonwealth law with respect to taxation 
ever render void as inconsistent with it, a State law imposing direct taxation, 
unless compliance with the Commonwealth imposition made it impossible to 
obey that of the State? In other words, does not the subject-matter of “aliens” 
indicate a class of persons who may enter into an innumerable number of rela- 
tions with the States and their citizens, and that of “taxation” indicate a process 
or system of extraction which, as exercised by the Commonwealth authority, 
implies the payment of taxes to the Commonwealth itself, and is not directly 
related to what the States may demand as taxes from the same citizens, so long 
as Commonwealth requirements are met? (Cf. The Federalist, Essay xxxiii.)°* 
I now pass to mention other recent developments in Commonwealth- 
state constitutional relationship. 

(i) In McArthur’s Case,®* the high court held, contrary to some pre- 
vious expressions of opinion by individual judges, that s. 92 of the constitu- 
tion, which provides that “On the imposition of uniform duties of customs, 
trade, commerce, and intercourse among the States, whether by means of 
internal carriage or ocean navigation, shall be absolutely free”, is binding 
on the states only, and not upon the Commonwealth itself. This ruling was 
based upon the theory that s. 51 (i) of the constitution gives the Common- 
wealth legislature power with respect to “trade and commerce with other 
countries and among the States”, and such a power of legislation over 
inter-state trade cannot be reconciled with the declaration of s. 92 that the 
same inter-state trade shall be “absolutely free”. In McArthur’s Case, the 
Commonwealth was not a party to the litigation, so that the ruling in its 
favour came as a surprise, not to say a free gift. But, later, when controlled 
marketing overseas of primary products became a matter of great political 
concern, the ruling was called in aid. The method of marketing control 
was that of a quota. In relation (say) to dried fruits produced in 
Australia, X per cent might be sold in Australia, but at least Y per cent 
had to be sold overseas, with the result that the lower oversea price would 


88Stock Motor Ploughs v. Forsyth, (1932) 48 C.L.R. 128, at pp. 147-8. 
5°W. & A. McArthur v. Queensland, (1920) 28 C.L.R. 530. 
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be spread over all producers, and all of them would share proportionately 
the benefit of the higher Australian price. At first the states alone sought to 
enforce the quota system either by imposing penalties, or by expropriating 
the property of those who would not obey the declared quotas. As the 
question whether s. 92 of the constitution is infringed or not does not 
involve any question as to the limits inter se of the constitutional powers of 
the Commonwealth and states, the way to the privy council was not closed 
by the requirement of a high court certificate specified in s. 74 of the con- 
stitution for inter se questions. In a judgement which quickly cut through 
unreal verbal arguments, Lord Atkin, for the privy council, said that the 
states were disobeying s. 92. The following extract is typical of his judge- 
ment: “If the real object of arming the Minister with the power of acquisi- 
tion is to enable him to place restrictions on inter-State commerce, as 
opposed to a real object of taking preventive measures against famine or 
disease, and the like, the legislation is as invalid as if the legislature itself 
had imposed the commercial restrictions. The Constitution is not to be 
mocked by substituting executive for legislative interference with 
freedom.” Subsequently, the Commonwealth intervened and passed legis- 
lation in order to save the quota scheme. It purported to forbid all inter- 
state trade except upon the condition that the vendor should adhere to the 
oversea quota. Therefore the question again arose but in a more direct 
way; was the Commonwealth bound by s. 92 of the constitution? Three 
of the high court justices had expressed the opinion that it was bound, that 
there was no absolute contradiction between s. 92 and s. 51 (i) of the con- 
stitution, and that the restriction imposed by s. 92, although clearly for- 
bidding quota schemes, did not preclude the states (or Commonwealth) 
from legislating in relation to inter-state trade. In James v. The Common- 
wealth,’ the judicial committee declared most emphatically that the Com- 
monwealth was bound by s. 92 of the constitution, and elaborately laid 
down principles which seem to have solved permanently the many puzzles 
raised by the language of that section. On the main point of the appeal, 
Lord Wright said that the Commonwealth had no immunity from s. 92: 


So far as the language of the section goes, no countenance is afforded for the 
contrary view. The language is quite general. It is in terms not subject to any 
exception or limitation. It is the declaration of a guaranteed right. It would 
be worthless if the Commonwealth was completely immune and could disregard 
it by legislative or executive act. It is difficult, it not impossible, to conceive 
that anyone drafting a statute, especially an organic statute like the Constitution 
would have written out s. 92 in its present form, if what was intended was a 
constitutional guarantee limited to the States but ineffective so far as regards 
the Commonwealth.*? 


“James v. Cowan, [1932] A.C. 542, at p. 558. Italics are the writer's. 
6111936] A.C. 578. ®2Jbid., at p. 631. 
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The result of these two most important decisions is that the relevant powers 
of the states are placed upon the same footing as those of the Common- 
wealth. Each is subject to s. 92 of the constitution ; but the power retained 
by each is much wider than was previously permitted to the states as a 
result of the high court’s decision in McArthur’s Case. 

(ii) As declared in the trumpet tongued phrase of the preamble to the 
constitution, the Commonwealth remains an “indissoluble” federal union. 
Several years ago, the state of Western Australia petitioned the houses of 
parliament at Westminster to pass an act releasing that state from the bond 
of federal union. The joint-committee of the houses included Lord Wright, 
and a perusal of the public proceedings suggests that it was his opinion on 
constitutional practice which prevailed. In the result, the petition failed, 
the state being remitted to its constitutional rights within the federal system. 
It is worthy of note that in James v. The Commonwealth, where the 
freedom of inter-state trade was in question, Western Australia and 
Tasmania, the two least powerful states, supported the successful appellant. 

(iii) The Statute of Westminster®® has not yet been applied in 
Australia, even by the Commonwealth. Since Croft v. Dunphy,“ where 
Lord Macmillan dealt with the extent of the customs power of the Canadian 
parliament, the successful applications of the “territorial limits” objection to 
Commonwealth or state legislative powers have been very few. The change 
in the manner of approach to these problems is due to the implications of 
the Macmillan judgement. The leading Australian cases include Trustees 
Executors and Agency Co. Ltd. v. Federal Commissioner of Taxation ;*° 
Commissioner of Stamp Duties v. Millar ;°* Broken Hill South (Public 
Officer) v. Commissioner of Taxation (N.S.W.) ;** and Commissioner of 
Stamps (Queensland) v. Counsell.** As a result of these decisions, the 
need for a declaration of legislative competence, despite territorial con- 
siderations, is not so urgent. None the less, the Commonwealth parliament 
has now before it a government proposal to adopt the Statute of West- 
minster, and, sooner or later, it will undoubtedly be adopted. 

The position of the states in relation to the statute has not attracted 
sufficient consideration. In Attorney-General for New South Wales v. 
Trethowan,® the privy council affirmed the validity of an enactment of the 
New South Wales legislature by which the legislature rendered itself 
incompetent to abolish the legislative council until the people had approved 
the proposed law at a referendum. The decision was based on s. 5 of the 
Colonial Laws Validity Act, 1865, providing that the powers of a repre- 


6822 Geo. V, c. 4. 67(1937) 56 C.L.R. 337. 
64[1933] A.C. 156. 68(1937) 57 C.L.R. 248. 
65(1933) 49 C.L.R. 220. 69[1932] A.C. 526. 
66(1932) 48 C.L.R. 618. 
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sentative colonial legislature to alter its own constitutional powers shall 
have been exercised “in such manner and form” as is required by, inter alia, 
a “colonial law for the time being in force in the colony”."® It was held by 
the privy council that the requirement of popular approval at a referendum 
was one as to such “manner and form”. If and when the Colonial Laws 
Validity Act is prevented from operating in relation to the states of 
Australia, how will such constitutional safeguards as the referendum be 
made effective in similar cases? Elsewhere" I have discussed the general 
question in an abstract way, suggesting that it is of the essence of self- 
government that there must be power to render similar constitutional safe- 
guards legally effective. It may be that, without the Colonial Laws Validity 
Act, provisions such as the privy council discussed in Attorney-General for 
New South Wales v. Trethowan may be deemed legally effective. Mean- 
while, the legislature of Queensland has used the Colonial Laws Validity 
Act, not to prevent the abolition of one chamber without popular approval, 
but for different purposes. Queensland has no upper chamber, and the 
legislation now in force prevents any future legislature from either (i) set- 
ting up a second chamber or (ii) extending its own life beyond three years, 
without express popular approval at a referendum. 

I now return to the main tenets of the thesis enunciated by Mr. Holman 
in 1930. I shall deal in order with his imposing list of grievances, and 
comment upon each, having regard to the decisions analysed above. 


(i) “They [the states] cannot legislate with finality on any industrial topic. 
Their legislation may at any moment be overridden by awards of the Federal 


Arbitration Court.”7? 
It is true that a federal award may still override a state enactment ; but the 
terms of both have to be attended to closely. At the most, however, the 
federal award can prevail only in relation to persons who are or have been 
parties to the particular federal dispute, and in relation to whom the federal 
court has settled the dispute in the form of a binding award. 


(ii) “They [the states] cannot set up an Industrial Court which may not be 
directed by the Federal Court at any time, to abandon whatever inquiry it is 
engaged upon (Engineers’ Conciliation Committee, 38 C.L.R. 563).”’73 


This states the position far too broadly. As an incident to the federal 
arbitration power, the federal court is empowered by statute to prevent 
simultaneous state enquiries as between the same parties in relation to the 
same subject-matter. The case cited by Mr. Holman has since been so 
explained, the high court saying: “At the root of the decision of this Court 
7028 & 29 Vict, c. 63, s. 5. oe 
71H. V. Evatt, The King and His Dominion Gcevernors: A Study of the Reserve 


Powers of the Crown in Great Britain and the Dominions (Oxford, 1936). 
7246 Law Quarterly Review, at p. 519. 78]bid., at p. 520. 
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in the Western Australian Timber Workers’ Case ((1929) 43 C.L.R. 185) 
lies the principle that under sec. 20 the State industrial authority cannot be 
restrained from performing its functions in relation to persons who are not 
parties to the industrial dispute of which the Commonwealth Court of Con- 
ciliation and Arbitration has cognizance and are not bound or liable to be 
bound by an award made or to be made in that dispute.’’"* 

(iii) “They [the states] cannot fix with any certainty the salaries of their own 

servants. These may be re-fixed at any moment by the Federal Arbitration 

Court.”75 
As stated, this proposition only repeats what the Engineers’ Case decided, 
i.e., the federal award may “bind” state governments as it may “bind” other 
employers in industry. But, in Australian Railways Union v. The Victorian 
Railways Commissioners,”® the court explained that the federal parliament 
had no power to direct an appropriation of state revenues in order that the 
claims of state employees declared by a federal award should be satisfied. 
Thus the states are “bound” by the award, but its enforcement against state 
revenues cannot be provided for by Commonwealth legislation under s. 51 
(xxxv) of the constitution. 


(iv) “They [the states] cannot impose any direct taxes upon petrol or news- 


MTT 


papers or cognate articles of sale.”7? 


The word “direct” is used by Mr. Holman in the economic sense of 
“indirect”. The constitution provides that the power to impose duties of 


customs and excise belongs exclusively to the Commonwealth. If the states 
also could levy such indirect taxes, not only would the fiscal balance be 


disturbed, but further taxation would inevitably fall upon those least able 
to bear it. 


(v) “They [the states] cannot (except by consent of the Federal Parliament) 


obtain any revenue from direct taxes imposed upon their own citizens who are 
Federal officers.”7® 


This proposition is based on the Deakin v. Webb line of argument. The 
recent case of West v. Commissioners Taxation, already cited, suggests that 
it needs qualification. 


(vi) “Or from their [the states] own citizens who are holders of Federal 
stock,”7® 
This is not a full statement of Commonwealth v. Queensland ; but the main 
point of Mr. Holman’s comment is still accurate. 


(vii) “The Court held that section 92 was a restriction on State legislation 
only—not on that of the Commonwealth.”’®°® 


74(1935) 53 C.L.R., at p. 675. 78] bid. 
7546 Law Quarterly Review, at p. 520. 79] bid. 
76(1930) 44 C.L.R. 319. 8° bid., at p. 519. 
7746 Law Quarterly Review, at p. 520. 
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This decision was not followed by three of the high court judges (including 
Gavan Duffy C.J.) and has since been overruled by the privy council. Thus 
the states’ grievance has been adjusted. 


(viii) The High Court held that “there is no justification for the phrase 
‘sovereign States’, and that the assumption that New South Wales was a 
sovereign State would be mischievous and unfounded”.®* 


This is rather a matter of terminology, but Mr. Holman was quite correct 
in voicing a complaint. Since the decision referred to by him, it has been 
declared that, within their sphere, the states are just as much “sovereign” 
as the Commonwealth within its sphere. Lord Wright pointed this out in 
connexion with Western Australia’s application to promote a secession bill 
at Westminster. In James v. The Commonwealth, Lord Wright also said : 
“The powers of the States were left unaffected by the Constitution except 
in so far as the contrary was expressly provided ; subject to that each State 
remained sovereign within its own sphere. The powers of the State within 
those limits are as plenary as are the powers of the Commonwealth.’’*? 

Lord Atkin and other lords of appeal have used the same phrase in rela- 
tion to the Canadian provinces, and one of the high court judges has thus 
summed up the position in Australia: 

For all purposes of self-government in Australia, sovereignty is distributed 
between the Commonwealth and the States. The States have exclusive legis- 
lative authority over all matters affecting peace, order and good government 
so far as such matters have not been made the subject of specific grant to the 
Commonwealth. And the authority of the State covers most things which 
touch the ordinary life and well being of their citizens—the maintenance of 
order, the administration of justice, the police system, the education of the 
people, employment, the relief of unemployment, poverty and distress, the 
general control of liberty. Speaking generally, all these subjects are no 
lawful concern of the Commonwealth.§* 

Taking the Garran and Holman thesis as my text and arming myself 
with the decisions pronounced after their exposition, I have endeavoured 
to show, I hope with complete objectivity, that there is neither a tendency 
towards, nor yet away from, Commonwealth supremacy over the states. 
The constitution itself stands. Very recently, the people of Australia 
refused to exempt the Commonwealth from obedience to s. 92 of the con- 
stitution, so far as its marketing schemes were concerned. It is impossible 
for any group of judges or lawyers to anticipate every phase in the develop- 
ment of a new nation and the tendency of interpretation is against dogmas 
and against rigidity. The people have chosen a federal system, and they 

S\Jbid., at p. 518. / 

*2Supra, at p. 611. Italics are the writer’s. 


53New South Wales v. The Commonwealth [No. 1], (1932) 46 C.L.R. 155, at p. 
220. Cf. Evatt, The King and His Dominion Governors, p. 206. 
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are, perhaps, rather more pleased than otherwise, if, on occasions, govern- 
ments and legislatures are checked by the courts from doing all that they 
would wish to do. However, constitutional invalidity is not frequently 
declared. The Australian constitution has fewer express guarantees than 
those embodied in that of the United States. Owing to the federal power 
over inter-state labour disputes, little attempt has been made to call in aid 
the inter-state commerce power in the way adopted by United States legis- 
lation. On the other hand, although the doctrine of separation of powers 
applies to a limited extent in Australia, it is an exceedingly rare thing to 
find any legislation invalidated by reference to such doctrine. The United 
States is in a very different position. 

Griffith was criticized as a “states’ righter” as opposed to a “big 
Australian”. The terms beg every question. Probably Griffith did not 
regard the Commonwealth constitution as a properly framed instrument for 
social reform. A reaction set in and was evidenced by the Engineers’ Case, 
McArthur’s Case, and Commonwealth v. Queensland. The states thought 
for a moment that the end of their world was near at hand. Mr. 
Holman’s criticism was not inspired by any hope of a change for the better. 
He even suggested the repeal of s. 92 of the constitution. Sir Robert 
Garran, although rather pleased with the sudden advance in power of his 
once helpless infant—the Commonwealth—was cautious in prophecy; for 
after the Engineers’ Case he said: 


On the face of it, then, it may seem that, after twenty years, the principles of 
interpretation to be applied to questions of constitutional power arising under 
the Constitution have been suddenly and fundamentally changed. That certainly 
was the first view of the State law officers, who made every effort to obtain 
a reversal of the judgment which enunciated the new formula. But I think 
that time will show that the change is not so great, and the discontinuity not 
so marked, as might at first sight appear. After all, each doctrine is a general 
formula to aid in finding out, in its application to particular cases, what the 
meaning of the Constitution is, The formula itself is of less importance than 
its application. And the terms in which the new rule is stated by the Court 


tend, naturally, to emphasize the differences between the two, rather than their 
similarities.§4 


The account of the cases decided after the Engineers’ Case and the analysis 
of Mr. Holman’s specific complaints show that the federal nature of the 
constitutional system is still potent in Australia, and that Sir Robert 
Garran’s cautious attitude was correct. 


H. V. Evatt 
The High Court of Australia. 





"8440 Law Quarterly Review, at p. 216. 





THE RELATIONS BETWEEN ROMAN LAW AND ENGLISH 
COMMON LAW DOWN TO THE SIXTEENTH 
CENTURY: A GENERAL SURVEY 


HE relations between Roman and English law have received spasmodic 

attention from scholars, English and foreign, during the last three 
hundred years.' Even so, the literature of the subject is slight, and the 
results meagre. No historian of repute has ventured to suggest that this 
question is of major importance in English legal history; indeed most 
writers dismiss it summarily in the course of their general introductory 
remarks, or relegate it to an appendix. Those who have given most atten- 
tion to the matter in times past have been chancery lawyers, admiralty 
lawyers, and comparative jurists. The last two of these groups have 
frequently been learned enough in Roman law to make valuable contribu- 
tions to the subject,? especially when dealing with their own particular 
fields of law, but “common lawyers”, with very few exceptions, have 
entirely neglected the whole question. 

In short, the general attitude of English lawyers, as indicated by their 
writings, is clear. Roman influence seems to them of little importance in 
the common law*—that is to say, in the oldest portion of the existing legal 
system of England and America. Like many a medieval college in our 
old universities, however, this early structure received considerable addi- 


tions in Tudor, renaissance, and later styles, and it is in those portions 
that Roman influence is most considerable. The scope of the present con- 
tribution will, therefore, be limited to the law administered by the common- 
law courts down to the middle of the sixteenth century, leaving aside the 
equity dispensed in the chancery, the commercial law of the star chamber, 


1The literature of the subject virtually begins with John Selden’s Dissertatio 
Historica appended to his edition of Fleta (1647) and recently reprinted and trans- 
lated with comments by David Ogg (Cambridge, 1925). Although valuable and 
penetrating in parts, the Dissertatio is not Selden at his best. 

2George Spence, Equitable Jurisdiction of the Court of Chancery (1846) 
and Origins of the Laws of Modern Europe (1826) are able studies, consider- 
ing their date, magnifying Roman influence; a long line of admiralty writers on 
the subject extends from Arthur Duck, De Usu et Authoritate Juris Civilis (1653, 
translated 1724) down to T. E. Scrutton, Influence of the Roman Law on the Law 
of England (1885) and the writings of W. Senior mentioned below. To the name 
of Maine among the comparative jurists may be added Bowyer, Reading before the 
Middle Temple (1850). 

8For a great and learned master who held that Roman law had little influence 
on our system, and is of little use in studying the common law, see Holmes, Collected 
Legal Papers, at pp. 155-7. 
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admiralty, and later of the common-law courts, special bodies of law applied 
in ad hoc institutions such as insurance and bankruptcy, and topics which 
formerly belonged to the ecclesiastical courts, such as marriage, divorce, 
and portions of the law of wills. The field which awaits our consideration 
is, therefore, the common law itself in its medieval and pre-reformation 
form. Its substantive content is public law, portions of the law of land, 
personal property, contract, tort, and crime with the procedures which 
governed them, until the moment when these portions of the law ceased to 
be medieval and were drawn into the main stream of European legal 
history. The field, in spite of these limitations, is vast; even if we antici- 
pate the conclusion and admit at once that the sum total of Roman influence 
has been small, there yet remain many questions of great difficulty which 
still await definite solutions. Some of them are intimately connected with 
particular crises or individual authors, but sooner or later their considera- 
tion will bring us to the one general problem underlying them all—which 
is to discover those factors in English history, and in the spirit of the 
common law itself, which resulted in our system being so little romanized 
in comparison with most others. 

Our medieval law was that body of law which was administered by 
the king’s courts in the king’s name. It was centralized in the court of 
common pleas, and to a less extent in king’s bench and parliament. It 
is a product of the twelfth century and in its early days was a novelty, an 
invader, fighting its way inch by inch over territory which was already 
occupied by more ancient communal and seigniorial jurisdictions. This 
fact is fundamental to an understanding of many of the major problems of 
the history of the common law. We shall return to this point later, but 
for the moment it will suffice to stress the novelty of the common law. 
Ex nihilo nihil fit: the framers of the king’s new jurisdiction were well 
aware that England was covered with courts administering law which was 
already centuries old. They themselves had an official and intellectual 
ancestry reaching back through Normandy to France and eventually to 
the later empire. Our first enquiry, therefore, must be how much Roman 
law came to us at the very beginning from these two possible sources. 

There can be little doubt that the common law absorbed a large portion 
of the old Anglo-Saxon law and made it part of the new system. In the 
all-important field of procedure the essential continuity of Anglo-Saxon 
and Anglo-Norman law can be shown; process, pleading, and forms of 
proof clearly survived, although new forms were added to them.* Un- 
mistakably these survivals were pure Anglo-Saxon, and it has never been 





*Plucknett, Concise History of the Common Law (ed. 2, 1936), at pp. 340 f., 
354, 360. 
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suggested that they contain any Roman admixture. Substantive law pre- 
sents a much more difficult problem. The old legend that a complete 
system of Roman law continued after the fall of the empire, survived the 
Anglo-Saxon invasions, and finally became the actual basis of the common 


law may be dismissed. It was never supported by evidence of any sort 
and-is no longer held by any competent historian. Indeed, the search for 


Romanism in Anglo-Saxon sources has produced little beyond those 
obvious dispositions which the church secured for her protection.* The 
idea of treason against the king has been suggested as a possible Roman- 
ism ;’ those documents commonly referred to as “wills” which we find in 
some numbers were probably a distant imitation of continental practices, 
but they display none of the characteristics of the Roman testament ;* 
nothing can be more certain than that the Roman law of wills was unknown 
—or at least unwanted. The Anglo-Saxon charter, on the other hand, 
has been a famous battleground for all sorts of incompatible theories. To 
some, the old landboc is a proof of Roman influence on Anglo-Saxon law,” 





5The thesis is stated in an extreme form (following Guizot, who mis-read 
Savigny) by W. F. Finlason in his introduction to the last (1869) edition of J. 
Reeves, History of English Law. The statements of Reeves (whose work first 
appeared in 1787) are generally preferable to those in the notes with which Finlason 
encumbered the last edition. 

Pollock and Maitland, History of English Law (ed. 2, 1898), vol. I, at p. 
xxxii. There is a faint allusion to the liability of the master of a ship in II Ethelred 
4 (991), and a clearer group of Romanesque rules in the Leis Willelme, cc, 29-38; 
of these, c. 38 deals with jettison. It would be hazardous to suggest that this portion 
of an unofficial compilation really represented the state of English law at that date 
(roughly c. 1100), although the rest of the document seems reliable. See Pollock 
and Maitland, vol. I, at p. 102. 

*Ibid., at p. 51. Maitland’s exposition itself suggests doubts. The text (Alfred 
4) makes it a capital offence to plot (a) against the king, or (b) against one’s lord. 
Now the crime of plotting against one’s lord (the petty treason of medieval English 
law) is “eminently Germanic” in Maitland’s phrase. Alfred accorded no greater 
sanction for plotting against a king than for plotting against a lord; he seems to 
regard the two offences as essentially the same. We may, therefore, question whether 
Alfred needed to look as far afield as the /ex Julia in order to claim the protection 
which Germanic tradition accorded to all lords. It is true that corresponding pro- 
visions in various continental leges barbarorum contain words which are reminiscent 
of the Jex Julia, but that observation hardly applies to the text of Alfred. The lease 
for three lives (reminiscent perhaps of Nov. vii.3) occurs as part of ecclesiastical 
estate-management in the tenth century; whether it is responsible for the rule that 
a maritagium lasts four degrees (three generations) remains to be seen. 

8Jbid., vol. II, at pp. 316, 329, 333-7. Cf. Hazeltine, introduction to D. White- 
lock, Anglo-Saxon Wills (Cambridge, 1930). 

®*Vinogradoff, “Romanistische Einfliisse in Angelsichsischen Recht: das Buch- 
land” in Mélanges Fitting, vol. II, p. 501 (reprinted in his Collected Papers, vol. I, 
p. 168). 
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and Sir Paul Vinogradoff even went so far as to suggest that the alienability 
of land in general is equally a result of Roman influence’°—which is a 
little difficult to reconcile with his speculation a little later in the same 
essay that some of the ceremonies, which in his view were effective even 
without a charter, probably go back to early Teutonic roots.** If there 
were, indeed, genuine Teutonic modes of transferring land by means of 
ceremonies alone, then Roman influence must have been confined to the 
introduction of a new form, the written charter, and was not responsible 
for the alienability of land in general. 

It is in fact around the charter and the resulting status of bookland 
that the controversy principally turns. These charters were at first in 
favour of churches, drafted by churchmen, and connected with the church’s 
peculiar legal position; their phraseology clearly derives from continental 
models, which in turn have a long and Romanesque history.’? It has been 
argued that they were also dispositive, and even representative of the land 
for the purposes of future dealings with it, which could be effected simply 
by delivery of the original charter.’* If that were so, we should have to 
ascribe some highly refined and technical concepts to the Anglo-Saxons, 
and consequently could hardly escape the further conclusion that they 
were, in fact, Romanesque importations from the continent introduced by 
the church, It is unnecessary to discuss these highly speculative questions 
in detail for the purposes of this survey. That the Anglo-Saxon charter 
had a vaguely Romanesque background is undeniable; whether it also 
had Roman characteristics (or what were believed to be such) may well 
be an insoluble mystery. For the present, it seems safest to regard the 
second of these propositions as unproved and improbable.’* 

Whether the Anglo-Saxon charter was deeply, or only slightly Roman- 





10Vinogradoff, “Transfer of Land in Old English Law” in 20 Harvard Law 
Review, at p. 532 (reprinted in his Collected Papers, vol. I, p. 149). 

11Vinogradoff, Collected Papers, vol. I, p. 157. It must be remembered that the 
undoubted use of symbols, before and after the Norman conquest, is not a conclusive 
proof that there was no need for a real and notorious change of seisin before the 
transfer was complete. If there were such a need, then it would be possible to argue 
that the necessity for a change of seisin existed in probably unbroken continuity 
from Anglo-Saxon times right down to the Statute of Uses in 1536. This view 
would reduce Roman influence to a minimum, and might even exclude it altogether. 
See the presentation of this argument by G. J. Turner, “Bookland and Folkland” in 
Historical Essays in Honour of James Tait (Manchester, 1933), pp. 357-86. 

12See Vinogradoff, Collected Papers, vol. I, p. 168. 

13Jbid., p. 99; Pollock and Maitland, vol. II, at p. 87. Both are following 
3runner, Zur Rechtesgeschichte der rémische und germanischen Urkunde, at p. 166. 

14Some recent English work on the point is discussed in Plucknett, “Bookland 
and Folkland” in Economic History Review, vol. VI, p. 64. 
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ized, may have mattered little in the end. After the Norman conquest 
we find the rise of a new diplomatic form which seems to imply the dis- 
appearance of whatever Romanesque characteristics the older form may 
have had. The significance of this change necessarily seems different to 
different observers. Those who predicate considerable Roman influence 
in the pre-conquest age feel it necessary to explain its disappearance under 
the Normans. Those who, on the other hand, refuse to see the taint of 
Rome in the old landboc find no difficulty with the Anglo-Norman charter 
of feoffment.’® Our classical common law of the Year Books and of Little- 
ton insists that no charter is effective without a real change of seisin ; mere 
ceremonies and make-believe will not suffice. This result is almost a 
paradox ; can it be that our law abandoned the pseudo-Roman conveyance 
by charter in order to work out its own destiny, and in doing so reached 
the classical Roman doctrine that traditionibus et usucapionibus dominia 
rerum, non nudis pactis, transferuntur? Or is it possible that we under- 
went a second wave of Romanism, more learned and more classical than 
the first, and that our livery of seisin is Roman in origin as well as in spirit ? 
This latter hypothesis is the one favoured by Maitland.’* If it is true, 
then the change must be placed in the twelfth century, it seems. 

The question how far Anglo-Saxon law was Romanized, and how far 
such Roman elements survived the conquest, is therefore one of great 
difficulty, and one to which a simple and generally accepted answer has not 
yet been found. We must, therefore, turn next to the other source of the 
common law—Norman tradition. 

As late as the twelfth century, the custom of Normandy was the least 
Romanized of the French coutumes,’* and the Trés Ancien Coutumier is 
as little given to Romanesque erudition as our own Glanville. Thus there 
is no possibility of the Normans having brought much Roman law to 
England. Nevertheless, that coutwme was itself composite in its origin, 
and it is generally agreed that there is a discernible Frankish element in it. 
That Frankish element itself perhaps included a few reminiscences of 


15Thus G. J. Turner in Historical Essays in Honour of James Tait, pp. 357-86. 

16Pollock and Maitland, vol. II, at p. 89. An alternative suggestion, which 
avoids the necessity of attributing this change to Roman influence, would ascribe it 
instead to the rise of proof by inquest in the petty and grand assizes. Recognitors 
called from a large area to the king's court could only be expected to know of actual 
and notorious changes of seisin; suitors of the declining seigniorial courts, on the 
other hand, could reasonably be expected to know of ceremonial transfers within 
the seigniory (Thorne, “Livery of Seisin” in 52 Law Quarterly Review, p. 345, at 
p. 355). 

17Génestal, “La Formation de la Coutume de Normandie” in Travaux de la 
semaine d histoire du droit normand (1927), at p. 53. 
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France’s Roman past. It is by this devious path that the jury has been 
traeed from Norman dukes, through Louis the Pious, back to Theodosius, 
although it is still permissible to remember the famous “twelve senior 
thegns” of our own Danelaw, the independent development of juries in 
Sweden, and the vital fact that the Normans shared with these others a 
common Scandinavian heritage. Before the opening of the thirteenth 
century, Norman law had only twice borrowed a principle from Rome.** 
One was the legitimatio per subsequens matrimonium which Norman law 
adopted even before the canonists made it a part of their system. The 
Normans made no attempt to introduce the rule into England.’ The 
second is the inalienability of the maritagium—and whether this is really 
due to Roman influence has been doubted.*® The history of the maritagium 
in England still awaits investigation. It appears in Doomsday Book, but 
its relations with pre-conquest practices are unknown. Norman historians 
have indeed suggested that this inalienability is a Romanism in England 
as well as in Normandy, but neither proposition seems yet established 


beyond dispute, and as far as England is concerned the hypothesis seems 
unnecessary.** 


18] bid., at p. 54. 

19The change was not a violent break with old Norman custom which permitted 
parents, during the ceremony of marriage, to place their children under the pallium. 
In 1236 the church appealed to a similar practice in England as justifying the intro- 
duction of the fuller rule of legitimatio per subsequens matrimonium, “but all the 
earls and barons with one voice replied that they would not change the accepted 
laws of England then in use” (Statute of Merton, c. 9; Maitland, Bracton’s Note 
Book, vol. I, at p. 104; Pollock and Maitland, vol. II, at p. 397; Woodbine, “The 
Mis-dating of the Statute of Merton” in 24 Law Quarterly Review, at p. 151). It 
is curious that when the rule was finally enacted (Legitimacy Act, 1926), the bill 
was introduced by the Archbishop of Canterbury, and the peers carried an amendment 
excluding titles of honour from its operation. 

20Génestal, op. cit., regards it as Roman; Astoul, “Les Propres de Mariage” in 
Travaux de la semaine d'histoire du droit normand (1923), at p. 17, is less positive: 
“lV’inaliénabilité est au début du XIIIe siécle une idée nouvelle, née spontanément 
du besoin de protéger la femme contre les abus d'autorité du mari. Tout au plus 
est-il possible de supposer que l’éclosion de cette idée ait été favorisée par l'étude 
du droit romain justinien: encore le langage des coutumiers ne donne-t-il pas d’appui 
positif a cette hypothése.” 

21Whatever the situation in Normandy (it is discussed in detail by Génestal, 
“Inaliénabilité Dotale”’ in Nouvelle revue historique de droit francais et étranger 
(1925), the English situation needs independent investigation. The twelfth century 
saw a serious disturbance of old rules when primogeniture (originally peculiar to 
military fiefs) was imposed on non-military holdings; freedom of alienation had to 
follow as a necessary readjustment to enable the old system of “birth-rights” to 
continue, not as a rule of law, but by the voluntary act of heads of families (Pollock 
and Maitland, vol. II, at p. 312). In the confused period when this was taking place, 
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We have now examined the two streams, Anglo-Saxon and Norman, 
which brought relics of the remoter past into the new common law, and 
the result has been the discovery of little that can be confidently attributed 
to Roman influence. Both early systems are notoriously poor in Roman 
elements and stubbornly independent for centuries to come when the 
pressure of Romanism becomes still more insistent. The reasons for this 
as far as Normandy is concerned must be left to the vigorous school of 
Norman legal historians which is carrying on the work of Delisle, Tardif, 
and Génestal. As for England, part of the explanation (though by no 
means the whole) lies in the nature of the common law. It had little need 
to look backwards; there was old law enough in the county, hundred and 
manor. Nor did it pretend to cover all legal questions; only those which 
concerned the king and public policy interested it. “A newly fashioned 
court, unhampered by precedents, was with rude, youthful vigour laying 
down the first principles. Here as elsewhere its work is characterized by 
a bold, an almost reckless simplicity.”** 

If the common law received little Roman material from its two 
ancestors, there remains the possibility that it may have absorbed some 
civilian elements in the course of its own career through the ages succeed- 
ing the reign of Henry II. This must be our next enquiry. There was 
certainly both motive and opportunity. A young system developed by a 
new court cannot invent everything ; it must borrow sometimes, as did the 
later chancery, star chamber, and commercial courts. There was oppor- 
tunity too, for it is becoming increasingly clear that the revival of Roman 
law in the twelfth century was represented in England by competent and 
influential exponents of the new learning, and that this interest continued 
until the reign of Edward I at least. Selden made the first attempt to 
trace the course of Roman studies in England ;** Caillemer added much 
for the Anglo-Norman period,** while in successive books and articles 
Mr. Senior has gathered more and more detail.** Certain great names in 
husbands no doubt often tried to alienate their wives’ maritagia and other lands. 
Very soon, however, we find the necessary writs devised in the royal court to recall 
such alienations. It may well be that the common law was consciously restoring the 
old state of affairs disturbed by its own hasty action, rather than importing a Roman 
idea. 

22Pollock and Maitland, vol. II, at p. 274. 

28Selden, Ad Fletam Dissertatio (1674; ed. Ogg, 1925), at pp. 103 ff. 

24Caillemer, “Droit Civil dans les Provinces Anglo-Normandes au XIle Siécle” 
in Mémoires de l’'Académie des Sciences de Caen (1883), p. 157. 

25W. Senior, Doctors’ Commons and the Old Court of Admiralty (1922); 
“Roman Law in England before Vacarius” in 46 Law Quarterly Review, at p. 191; 
“Roman Law Manuscripts in England” in 47 ibid., at p. 337; “Peter della Vigna” 


in 48 ibid., at p. 342; “Reffredo da Benevento” in 50 ibid., at p. 24; “Accursius and 
His Son Franciscus” in 51 ibid., at p. 513. 
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the chain of evidence have long been known in this connexion: the eminent 
Lanfranc, Archbishop of Canterbury, Lombardist, Romanist, and canonist, 
founded a fruitful abbey school at Bec, besides becoming the confident of 
William the Conqueror. From Bec came his successor, Anselm; later 
still Bec sent us another archbishop, Theobald, and in Theobald’s train 
came Thomas Becket®* and Vacarius.** Clearly there were in England 
canonists and civilians, as well as libraries containing the literature of 
these two sciences during the two centuries between the conquest and 
the days of Edward I. How much influence this had upon English law 
is another matter. It is impossible to ascribe direct results to the labours 
of any particular scholar during this period, and it must always be 
remembered that both professions were conscious of their right to a 
separate existence; particularly a civilian like Vacarius might (and 
apparently did) see no necessity for looking outside of his own system. 
“The Liber Pauperum is pure Roman Law. The references to canon law 
amount to very little, while those to native English law are practically 
negligible.” No doubt this “severe specialism” resulted in a sound piece 
of work, but “the merits of the work make it unlikely that a specific 
Vacarian influence on English law will ever be shown”.** Even when 
we find Cardinal Ottobon present at the making of the Statute of Marl- 
borough in 1267, and the younger Accursius at the making of the Statute 
of Bigamists in 1276, it does not appear that they played any other role 
than that of distinguished foreigners invited to a state ceremony. It is 
not the example or the precept of this or that civilian which could influence 
English law, so much as the general atmosphere of jurisprudence, of 
scientific interest in law, which was due largely to the labours of so many 
academic Romanists. 

The first great result of this sort of influence is the attempt to write 
systematic books about the common law or parts of it, and it is to the two 
greatest names in this connexion, Glanvill and Bracton, that we must now 
turn. 

It is a well-known observation that the appearance almost at the same 
time of the treatises of Peter Lombard and of Gratian marks the definite 
separation of canon law from theology. The same process of specialization 
took place a generation later in England when within a few years of each 


26For all these, and for the introduction of continental canon law into England 
after the conquest, see Z. N. Brooke, The English Church and the Papacy (1931). 

27The known evidence concerning him is fully discussed in The Liber Pauperum 
of Vacarius, ed. F. de Zulueta (Selden Society). 


28[bid., pp. cxlviii-cxlix. Vacarian influence has been traced, however, in Pierre 
de Fontaines, 
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other we find the Dialogus de Scaccario”® and that Tractatus de Legibus*® 
which goes by the name of “Glanvill”. Here, too, law is asserting its 
position as a separate study, but the significant fact is that it has separated 
not from another body of law or from philosophy, but from the royal 
administration. It affords, in fact, one more illustration of the funda- 
mental character of the common law, an understanding of which is vital 
if English legal history in the middle ages is to be read aright ; the common 
law is the product of administrative processes, evolved in the curia regis, 
applied in the exchequer and elsewhere until special institutions are formed 
to carry out particular procedures—some in the exchequer, others in the 
chancery, and still others in the court of common pleas.** The common 
law, therefore, crystallizes around procedures, for its growth is largely in 
response to the public’s appreciation of the inquisition or jury as a mode 
of proof, a procedure in which the crown obtained a monopoly. The 
common-law system of writs, returns, and pleadings is thus modelled on 
the routines of business organization as it existed in the twelfth century. 
The first justiciars and the famous five delegates** of 1178 were adminis- 
trators and royal familiares who approached their task from the point of 
view of the organizer, the higher civil servant. In twelfth, as in twentieth, 
century England these administrative activities increased until it was 
finally realized that they were truly legal in their nature, supplanting 
older legal processes. The emerging “legal mind” felt the need for rule 
and system in the midst of administrative discretion,** and Glanvill is the 
outcome. That treatise** is an attempt to test the processes of the king’s 
court in the light of such legal culture as existed at that date—in the light, 
that is to say, of Roman law. 

That Glanvill (we shall continue the convenient appellation, although 
it is unlikely that Ranulph de Glanvill was the actual author) drew his 
literary impulse from Rome is obvious. He begins his work with a preface 
modelled on that to the Institutes and after a page or two of generalities 


2°Printed in Stubbs, Select Charters; the best edition is by Hughes, Crump, 
and Johnson (Oxford, 1902). 

380Many times printed; the best edition is by G. E. Woodbine (Yale University 
Press, 1932). 

31Plucknett, History of the Common Law (ed. 2), at pp. 134 f. 

%2Gesta Regis Henrici Il Benedicti Abbatis (ed. Stubbs), vol. I, at p. 207; also 
in Stubbs, Select Charters, and in G. B. Adams, Origins of the English Constitution, 
p. 136 (with a full discussion) ; and cf. Holdsworth, History of English Law (ed. 3), 
vol. I, at p. 51; Sayles, Select Cases in King’s Bench, vol. I, at p. xx (Selden Society). 
For the influence of this event in developing the office of judge, see Plucknett, of. cit., 
at pp. 208-10. 

83Amos, “The Legal Mind” in 49 Law Quarterly Review, at p. 27. 

84For its authorship see Pollock and Maitland, vol. I, at pp. 163-4. 
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plunges at once into the common-law system of original writs. The 
arrangement of the matter is not Romanesque, and the method of the 
treatise is that which was to prevail in English law for many centuries to 
come, namely a comfnentary upon the royal original writs and their judicial 
subsidiaries. The essence of the common law was to know in what circutn- 
staneés a plaintiff could use a particular writ, and in what other circum- 
statices a defendant could use one or another of the recognized defetices 
to it. All this is perfectly clear even in the pioneer treatise of Glanvill. 
His most Romanesque passage is the classification of contracts itito the 
ustial categories of Roman law; but the law he states is purely English (or 
mercantile ) .*° 

There is one point which may be mentioned, for it is often overlooked. 
Glanvill was writing in Latin, and it is difficult to write about law in Latin 
without using some at least of the technical terminology of Roman law. 
We must not conclude from this that the author was necessarily a learned 
Romanist or that he was trying to Romanize his subject-matter. For 
example, the Germanic dower assigned by a husband to his wife for her 
life was always called dos in the Latin rolls of the English courts. Glanvill 
follows English tage but explains that the classical meaning of dos is 
different (he does not say how). It is surely hazardous to regard this 
as an “indication of the widespread knowledge of Roman law among the 
men who were developing and administering English law” in the late 
twelfth century.** 

Romanism in Glanvill, however, is only a minor part of the problem 
before us. An examination of his text would, by itself, afford very slight 
indication of Roman influence,*’ but whatever view we take of Glanvill, 
English law itself as it was actually administered in the courts must 
always be our main concern, and the search for Romanism in this quarter 
at once produces some striking results. The most famous example is the 
assize of novel disseisin. The similarities between this action and the 
canonical actio spolii and with the still remoter interdict unde vi are com- 
mon knowledge.** The early history of novel disseisin has yet to be 
written, for it is only recently that a serious attempt has been made to 





85[bid., vol. II, at pp. 192-207; Holdsworth, vol. III, at pp. 414-5; Glanvill, x.3. 

®6Glanvill (ed. Woodbine), at pp. 215-6. The notes to this edition represent an 
extreme view of Glanvill’s Romanism. 

8TThis is the conclusion of Pollock and Maitland, vol. I, at p. 165; Holdsworth, 
vol. II, at p. 204; T. E. Scrutton, Jnfluence of Roman Law on the Law of England 
(1885), at p. 77; and Giiterbock, Bracton and His Relation to Roman Law (tr. 
Brititon Coxe), at p. 48. 


88Holdsworth, vol. II, at p. 204; Vinogradoff, Roman Law in Mediaeval Europe 
(ed. F. de Zulueta), at p. 99. 
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print all the earliest rolls of the curia regis; a careful study of this early 
material is much needed, for it is known that novel disscisin underwent 
rapid changes during its earliest days. The “assize” or general enactment 
which made the action available as a matter of course is almost certainly 
dated 1166, but examples of relief against novel disseisin granted as a 
particular favour occur earlier.** Indeed, half a century before the assize 
there are several expressions in the Leges Henrici Primi to the effect that 
one who has been forcibly ejected ought not to be called upon to defend 
his title until he has been restored.*° Here again canonical influence may 
be suspected, but it is important to bear in mind that the motive behind 
the movement in canon law was originally political, and that the motive 
for developing a remedy for novel disseisin in England may also be con- 
siderations of public policy. As far as England is concerned, we may 
acquit Henry II of being influenced by any theory of property and 
possession ; it was public order and royal profit which moved most of his 
actions, and his new assize (which tradition‘ regarded as the fruit of 
“many watchful nights of reflection”) played its part in putting down a 
great deal of “land-grabbing” and added considerably to the royal 
revenue as disclosed by the pipe rolls.“* The great procedural advantages 
enjoyed by the “tenant” (defendant) in the writ of right in England must 
have influenced the new experiment to a notable degree. The tenant could 
choose between trial by battle and the inquisition of the grand assize, and 
the demandant had to accept the tenant’s choice. Thus an unscrupulous 
person could obtain all these procedural advantages (including that of 
employing almost endless delays) by the simple device of disseising his 
adversary.*® A curious circumstance is the definition of a “recent” 
disseisin with reference to a fixed date, instead of a period of time. Neglect 
to fix new dates at frequent intervals had important results on novel dis- 
seisin, and shows a curious reluctance to adopt anything like a prescriptive 
period.** 


89Pollock and Maitland, vol. I, at pp. 145-6. 

49See the passages collected in ibid., vol. II, at p. 47, n.1. 

*1Bracton, De Legibus, £. 164b. 

42The importance of public policy is stressed by F. Joiion des Longrais, La 
Conception anglaise de la saisine (1925), at pp. 52-4, and in “La portée politique des 
réformes d'Henry II en matiére de saisine” in (1936) Revue historique de droit 
francais et étranger, at p. 540. 

43Pollock and Maitland, vol. II, at p. 47 (who suggest that German law, like 
our Leges Henrici Primi, may have found the remedy for this without foreign aid. 
Novel disseisin may thus have a native element as well as the canonical one). 

44Norman law adopted a rule of a year and a day within which novel disseisin 
must be brought (Summa de Legibus Normanniae, c. XCIII); the weakness of 
Romano-canonical influence in England, even in novel disseisin, is shown by our 
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The responsibility of the canonists, wholly or in part, for our assize 
of novel disseisin is a reminder that they and the civilians at this moment 
were particularly engrossed in problems of procedure. In spite of theory, 
which would make pleading unnecessary in an assize, we soon find 
defendants pleading “exceptions” ; but it is immediately apparent that we 
have borrowed nothing but a word, for our exception seems to be any sort 
of defence, whatever its nature.*® Glanvill uses the word in this sense, 
and also in another which deserves notice. The canonists were laying the 
foundations of their law of evidence and were classifying “exceptions” to 
witnesses on the grounds of relationship, interest, etc. Glanvill and Bracton 
after him apply these to jurors,** and so introduced a confusion between 
jurors and witnesses which has long misled historians. 

It has even been suggested (on rather slender grounds) that the whole 
of our system of forms of action owes its growth to the suggestion of an 
obscure canonist.‘7 This is no doubt an exaggeration, but we can safely 
say that the outburst of civilian and canonical learning on procedure in the 
twelfth and thirteenth centuries set a standard to which common lawyers 
felt they should rise ; there were turns of latinity which could be imitated ;** 
and procedure ought to be precise, logical, and orderly. Once again, the 
main influence of Roman law on English law of the twelfth and early 
thirteenth centuries was exerted through the creation of a learned atmos- 
phere, and in spreading the conviction that even a national law should be 
made the object of scientific study. 

The short period between Glanvill (c. 1188) and Bracton (c. 1258) 





failure to take over such a period. In some boroughs there was an assize of fresh 
force which had to be brought within forty days (or perhaps forty weeks). The 
history of the action is not known. It is certainly old, and if it should turn out to be 
older than novel disseisin the question would arise whether fresh force is not in fact 
of native origin rather than a modification of the canonical novel disseisin. The 
meagre references to fresh force are collected in Year Books of Edward II (Selden 
Society), vol. VIII, at pp. xxxvi-xl; cf. Bateson, Borough Customs (Selden Society), 
vol. I, pp. 231-44. 

*5Pollock and Maitland, vol. II, at pp. 612 #. By Bracton’s day we had adopted 
their classification as dilatory or peremptory, as well as the canonical order in which 
they should be propounded (ibid., at p. 614). 

46Glanvill, ii.12, seems to hint that this is a coincidence rather than an imitation. 
The misunderstanding of the nature of the jury occurred also in France (Esmein, 
Histoire du droit francais (ed. Génestal), at p. 690). 

47Vinogradoff, Roman Law in Mediaeval Europe (ed. 2), at p. 100, referring to 
the Practica ascribed to William of Longchamp (ob. 1197) printed by Caillemer, 
Droit civil dans les provinces anglo-normandes. Hazeltine has recently revived 
Brunner’s view connecting our original writs with Romano-Frankish indiculi (intro- 
duction to Hengham (ed. Dunham), p. xxxv). 

48Holdsworth, vol. II, at p. 283. 
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witnessed an extraordinarily rapid development in the common law. No- 
where is this better seen than in a comparison between the contents of the 
registers of original writs which were compiled during this period.*® The 
truly prodigious advance in variety of writ, in the breadth of subject-matter, 
and skill in draftsmanship makes it abundantly clear that English law was 
receiving its definitive form during these two critical generations. By the 
time Bracton’s treatise appeared, the main lines of this development were 
already settled ; his treatise, therefore, had no part in this creative work. 
Bracton’s place in our legal history is very great, but it must not be over- 
estimated or misunderstood. His mission was to sum up a period of 
creative activity, and to embody its results in a comprehensive and orderly 
form at a moment—the outbreak of the Barons’ Wars—when the outlook 
was obscure." Although Bracton expressed these results in terms of con- 
temporary legal science, nevertheless the main credit for theit achievement 
belongs not to him, but to numerous and often anonymous royal officials. 
Bracton himself ascribes many reforms to the eminent William of Raleigh 
whose legal career extends from 1228 to 1238, and professional tradition 
is to the same effect." Much depended upon the nature of this small 
group of clerks, judges, and councillors during this critical period. Were 
they Romanists and Romanizers? Sir William Holdsworth hints that 
some of them were; certainly John of Lexington was described by a 
chronicler as “expert in both laws’’,®* but the mere fact that civil servants 
who spent their lives in the royal administration were rewarded with 
ecclesiastical dignities is hardly proof, by itself, that they had studied either 
civil or canon law. So too, the story often repeated in modern books that 
the chancery clerks were doctors utriusque juris and so were able to 
Romanize our original writs seems to rest on no more certain foundation 
than a casual conversation between two seventeenth-century lawyers.™* 





*°Maitland, “The Register of Writs” in 3 Harvard Law Review, at pp. 97, 167, 
212 (reprinted in Select Essays in Anglo-American Legal History, vol. II, at p. 
549) ; much of this material is tabulated in a convenient form in Holdsworth, vol. 
II, at pp. 606-41. 

‘©The latest research on this important period confirms the view that the rebellion 
itself was concerned to an important degree with a demand for legal reform. See 
especially E. F. Jacob, Studies in the Period of Baronial Reform and Rebellion 
(1925), and R. F. Trehearne, The Baronial Plan of Reform (1932). Bracton him- 
self took a prominent part in the movement, which possibly explains why his book 
remained unfinished. 

51Pollock and Maitland, vol. I, at p. 196; Maitland, “The Register of Writs” 
in Select Essays in Anglo-American Legal History, vol. II, at p. 578. 

52Holdsworth, vol, II, at p. 227. 

53] bid., at p. 228. 

‘4Duck, Use and Authority (ed. 1724), at p. xxix, is always cited for this; Duck 
got it from Noy (1557-1634) who apparently drew upon his imagination. 
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The whole procedure of issuing original writs in the chancery is most 
obscure, and until it has been investigated it is unsafe to resort to con- 
jecture.** In any case, we ate entitled to point to the “baronial Nolumus” 
and to the famous writ forbidding the teaching of civil law in London as 
evidence that neither law was being indiscriminately received.** 

And so we come to Bracton, whose work constitutes one of the greatest 
and most baffling problems in English legal history. The modern litera- 
ture directly concerning him is already large and contradictory, and this 
is not the place to undertake a reconsideration of his significance. The 
following propositions, however, must be advanced if the study of Bracton 
is to serve any useful purpose for the present enquiry. First, the influence 
of Roman law in Bracton’s treatise (which has been discussed by many 
scholars) proves nothing as to the influence of Roman law upon the 
common law. Bracton was a highly original writer, unique in English 
legal history, and it is dangerous to treat his attitude towards the law as 
necessarily typical of that of other lawyers of his day. Secondly, Roman 
influence on English law can be ascertained only from a study of the law 
itself as it was administered in the coufts and recorded upon the rolls of 
those courts. The use of Bracton’s treatise as a source for this purpose is 
inadmissible. The only first-hand sources are the rolls, and although many 
rolls have been printed we have as yet none from the critical years of the 
middle of the century. Thirdly, Bracton freely admitted that he was writ- 
ing with a purpose; there were things he disapproved of in contemporary 
law, and he was writing with the object of bringing back the law to what 
he regarded as sound principles. The collection of cases which he pre- 
pared, and which he used in his treatise, is therefore not representative of 
the law, but of what Bracton considered the law should be. They were 
old cases, most of them dating from almost a generation (and sometimes 
more than a generation) before the time he was writing.** Now the first 


55Many thousands of original writs exist in the public record office, but until 
they are sorted and made available to searchers it is impossible to deal satisfactorily 
with the questions (1) who wrote them, (2) who drafted them, and (3) whether the 
clerks concerned were canofiists or civilians. 

56For the Nolumus see the references above dealing with the Statute of Merton; 
for the writ of 1234 see Pollock and Maitland, vol. I, at p. 122, and Herman Cohen, 
History of the English Bar, at pp. 423-5. No doubt sotne chaticety cletks were 
civilians or canonists, but it may not have been they who issued common-law writs. 
The crown needed Romanists for diplomacy chiefly; it must also be remembered that 
Gascony (at this time under the English crown) was pays de droit écrit. 

57Edited by Maitland as Bracton’s Note Book (1887). 

58See the tables (ibid., vol. I, at p. 146) and compare Mrs. Stenton’s revision 
on this and on Bracton’s life and environment in her introduction to Rolls of the 
Justices in Eyre (Selden Society), vol. LIII. 
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half of the thirteenth century was a period of rapid and radical develop- 
ment. Bracton disapproved of some features, but what they were, and 
what were Bracton’s alternatives, we cannot tell until we have enough 
rolls in print from Bracton’s own day to be able to compare his treatise 
with the law actually in force when it was written. 

With such fundamental matters still in doubt, it will be clear that the 
Bractonian problem is for the moment insoluble, and much of what has 
been written can only be regarded as provisional. Some very interesting 
discussions, however, have taken place.*® For example, it has long been 
known that Bracton got his Roman law principally from Azo. Later, 
Maitland published extracts from Azo and Bracton side by side,*' and, 
noticing numerous discrepancies, came to the conclusion that Bracton was 
no learned civilian but a mere beginner trying to use a text-book which 
was much too advanced for him, and blundering hopelessly in matters 
which he did not understand. If this were so, we should have to picture to 
ourselves a society in which Roman studies hardly existed, and a common 
lawyer, taken with the bizarre idea of using Roman material, plunging 
without guidance or advice into a strange subject and losing his way in 
a wilderness of outlandish learning. Bracton, we know, spared neither 
time nor money in collecting material on English law (although he had 
administered it all his life) ; would he have been less careful in preparing 
himself to use the less familiar Roman books? It is hardly likely. And 
yet all his care led to a total incomprehension of Roman law, if Maitland’s 
estimate is correct. Only one conclusion would be possible from this 
view of the case. Bracton was venturing alone and unaided into a system 
which was practically unknown in England, without finding a soul in 
London or Westminster, clerk or lay, who could give him a little element- 
ary instruction. Such a picture of Bracton and his intellectual environ- 
ment does not correspond with what we know of legal learning in 
thirteenth-century England. 

More recently it has been suggested®* that Bracton was by no means 
ignorant of Roman legal technicalities, and that his deviations from the 
doctrine of Azo were deliberate modifications of pure Roman doctrine. 





58Summarized (down to 1921) in Holdsworth, vol. II, at pp. 230-90. 

6°The point was first investigated by Giiterbock, Henricus de Bracton und sein 
Verhiltniss zum rémischen Rechte (1862), translated with additional notes by 
Brinton Coxe (Philadelphia, 1866). 

61Maitland, Bracton and Azo (Selden Society). 

®2Vinogradofft, Roman Law in Mediaeval Europe (1909; ed. 2, 1929), at p. 102; 
Woodbine, “The Roman Element in Bracton” in 31 Yale Law Journal (1929), at p. 
827; Vinogradoff, “The Roman Element in Bracton’s Treatise” in 32 ibid., at p. 751 
(and in his Collected Papers, vol. I, p. 237). 
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intended to bring it into harmony with the common law. Such interplay 
between Roman law and local custom took place on the continent, and it 
is suggested that Bracton’s treatise is an example of the same process in 
England. This hypothesis is much more attractive. According to it, 
Bracton is no blunderer, but well equipped for a task which his contem- 
poraries in other lands were undertaking at that very moment, and doing 
it intelligently. This view seems much more consistent both with Bracton’s 
treatise and with his environment, as far as we know it. Provisionally, at 
least, we may therefore reconstruct Bracton’s aims and methods like this. 
He was primarily an expert in English law, and saw with an expert’s eye 
certain recent tendencies which he regretted. He realized likewise that the 
bulk of the law had enormously increased since Glanvill’s day, and that 
Glanvill’s treatise was quite inadequate as a statement of the actual content 
of the law. As the political situation became more serious, involving as 
it did questions of legal reform, it became all the clearer that English law 
was drifting dangerously. The first and greatest necessity was a com- 
prehensive statement of the law, practical, detailed, and expressed in the 
procedural categories within which it had grown up. After long prepara- 
tion and a patient study of huge masses of archives, he laboriously produced 
a series of monographs, constituting more than three-quarters of his book, 
in which he stated English law with all the detail possible. Throughout 
this part of the work he provided a rich documentation of cases from the 
plea rolls which illustrated (in his opinion) English law at its best—or at 
least in a better state than some contemporary decisions showed it. It was 
by no means a book for beginners; its size, unfinished though it is, is 
already forbidding. Practitioners who wanted to be prepared for any 
emergency would, and undoubtedly did, find it an invaluable work. There 
can be no doubt that Bracton wished his heavy folio to reach the hands and 
minds of men who could influence the course of English law ; he must have 
thought of the judges, councillors, and royal officials who would be most 
likely to meet really difficult questions and to realize the need for careful 
thought before deciding them. There could be no other reason for pro- 
ducing a work on so vast a scale, containing nearly half a million words 
even in its unfinished form, eight times the length of the contemporary 
Summa de Legibus Normanniae. Even the Note Book (which also is in- 
complete) runs to 1,440 printed pages. Five hundred years later Black- 
stone dealt with a much larger body of law, but his book is not much bigger 
than Bracton’s. 

Bracton’s book is, therefore, conspicuous for its great size and for the 
lavish detail with which English law is described. This practical treat- 
ment of current law, however, is preceded by over two hundred folio pages 
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of highly Romanesque content, and it is around this, the first quarter of 
the work, that controversy has principally turned. Was he not endeavour- 
ing to write a sort of Roman Institutes to introduce his more strictly 
English Digest drawn from the plea rolls? The unmistakable difference 
between the two parts of his work reveals (in part at least) his objects. 
The core of the work is practical English law which he states in its native 
form; he seems not to have Romanized this portion, but he has provided 
a Romanesque introduction to it. He was not trying to explain English 
law to civilians, nor trying to explain Roman law to Englishmen; he seems 
rather to be suggesting that the time had come for common lawyers to 
survey their system as a whole and to realize that there was a pattern 
in the labyrinth of writs and pleas, and that English law needed for the 
future principles and general conceptions to direct its growth (which up 
till now had been somewhat haphazard). There is nothing elementary 
about this institutional portion; on the contrary, it seems to presume 
throughout that the reader is thoroughly familiar with English law and 
conditions, not altogether ignorant of the Roman system, a sufficiently 
mature lawyer to make the effort to see the law whole, and sufficiently 
influential, perhaps, to guide its future development in the light of legal 
science. Bracton’s concern for the future is clearly seen from his inclusion 
of several subjects upon which the king’s court had certainly no law 
whatever. 

Many writers have examined Bracton’s work and pointed out those 
passages wherein he employed his Azonian learning, and so the material 
for a judgement has long been easily accessible. The point of view outlined 
above is in general agreement with current English and American opinion, 
but modified with the purpose of making it unnecessary to put so much 
stress upon Bracton’s divergences from the pure Roman doctrine as Azo 
and his school taught it. Bracton may well have treated Azo and the 
common law with equal freedom in his attempt to frame an analytical 
scheme, but he should not be charged with ignorance of the one system 
nor with misrepresenting the other. 

The age of Bracton shows Roman law at its most influential period. 
For the next fifty years or more Bracton’s treatise was widely circulated, 
often copied, sometimes revised, and beyond doubt it exerted a great deal 
of influence over the minds of lawyers. At the same time English law 
was rapidly developing, and in the reign of Edward I was subjected to 
much radical legislation. With the close of that reign we come to a period 
of quiescence lasting almost two centuries. The comparative and analytical 
spirit of Bracton was almost lost. The law became insular. Even the 
bitter years of exile during which Chief Justice Fortescue perforce observed 
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the working of French law and institutions, failed to produce anything 
more than a patriotic encomium upon the laws of England. 

If our medieval law was Romanized at all, it was during the period 
ending with the death of Edward I. A detailed examination of the law 
as it existed in 1307 cannot be undertaken here, but a few of the more 
important points where Roman influence has been suspected must be 
mentioned. 

First, during the reigns of Edward I, his son, and grandson, lawyers 
were constantly speaking of “possession” and “property” in cases dealing 
with land. These terms are not native, and in their Roman sense did 
not at any period represent aceurately the substance of English land law. 
We are here obviously in the presence of Roman influence, and it seems 
that Bracton is directly respensible,** for he is constantly referring to the 
difference between a writ of right and a petty assize as being the difference 
between a proprietary and a possessory action. The analogy was super- 
ficial and misleading, as Bracton well knew, for his exposition of what 
Maitland called the “hierarchy of seisins” is gbviously inconsistent with 
the simple Roman antithesis. Almost any writ of entry (as dozens of 
Year Book cases show) will compel the abandonment of the theory. The 
truth may be that Bracton realized the theoretical anomalies of the con- 
ception of seisin and was urging lawyers to deeper thought upon the nature 
of their relations to things. He may even haye influenced English law to 
some extent in the direction of conformity to the Roman distinction. 


The basic principles of seisin were untouched, however, and the borrowed 


expressions “property” and “possession” were clearly equated with the 
more native and less elegant expressions “seisin higher up” and “lower 
down” which frequently appear in the Year Books.* 

Another example of Roman terminology adopted, and misapplied, in 
English law is the use of “real” and “personal” as applied to actions. 
Bracton’s responsibility is even clearer in this case, although he felt acutely 
the difficulty of transplanting the distinction to English law. Not until 


®3Maitland’s suggestion (Pollock and Maitland, vol. II, at p. 34, n.1) that the 
words were in use officially before Bracton’s day is not supported by his citation to 
Bracton’s Note Book, at p. 240, for this case is more likely to be Bracton’s own 
precis of a case upon a roll which has since been lost, than a verbatim transcript of 
the text. 

64The rule that a disseisor is himself protected by the assize of novel disseisin 
even against the true owner has been attributed to Bractonian influence (F. Joiion 
des Longrais, La Conception anglaise de la sqgisine, at p. 54, n. 2 (IV B)). 

®5For the whole question of seisin in English law see Pollock and Maitland, vol. 
II, at pp. 29-80; Holdsworth, vol. III, at pp. 88-101; and Joiion des Longrais, op. 
cit., who makes penetrating criticisms of the current English view. 
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Littleton’s day did we finally settle the meaning of a “real action” as 
understood in England, while the curious expressions “real property” 
and “personal property” only appear late in the seventeenth century. Once 
again the influence is merely terminological ; the nature of the actions was 
not affected. 

Our different treatment of “real” and “personal” property, in spite of 
the words, is unconnected with Roman influence, being due to the early 
and intense feudalization of our land law, coupled with the tardiness of 
the common law in developing the law of chattels, and the jurisdiction of 
the church over succession to chattels. In the fifteenth century the common 
law devoted attention to the possession and property of mevables, but 
Roman influence has never been suggested here, and it seems plain that the 
conception of seisin lay at the root of personal as well as real property 
law.” 

At one very important point, however, much more serious Romaniza- 
tion has been suspected. The interest of a lessee of land for a term of 
years soon drifted away from the general body of land law and was 
eventually classified as a “chattel real”. In a famous passage Maitland 
attributed this peculiarity to the influence of Roman doctrine. If a term 
of years is a usufruct, and a usufructary has no possession of the land, 
then, it was argued, the English termor is not sufficiently “seised” to be 
protected by our “real” actions. If he was seised, he was not “seised of 
a free tenement” within the scope of an assize of novel disseisin.** This 
reason for the English rule is given in a suspected reading of Bracton; 
but this may be merely an ex post facto explanation, for the rule is really 
much older—Glanvill makes it clear that the termor cannot bring the 
assize. It is, therefore, a twelfth-century rule and its origin must remain 
conjectural. In stating it, Glanvill makes no appeal to any reason, English 
or Roman; from his point of view the termor is a “creditor” whose 
principal remedy must obviously be a writ of debt.®* This lends some 
support to the contention of Joiion des Longrais that the position of the 
termor is not due to Roman influence at all, but to the social implications 


®6Maitland, Equity and the Forms of Action, at pp. 367 ff.; Pollock and Mait- 
land, vol. II, at p. 570. Similarly the distinction between “civil” and “criminal” is 
also Roman (ibid., vol. II, at p. 572). 

®™Maitland, “Seisin of Chattels” in 1 Law Quarterly Review, at pp. 324-41 (and 
his Collected Papers, vol. I, p. 329); Ames, “Disseisin of Chattels” in 3 Harvard 
Law Review, at p. 23 (and his Lectures on Legal History, at p. 172); Bordwell, 
“Property in Chattels” in 29 Harvard Law Review, at p. 374; Pollock and Wright, 
Possession in the Common Law (1888). 

*8Pollock and Maitland, vol. II, at p. 114; Holdsworth, vol. II, at p. 205. 

®®Glanvill, x.11. 
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of a freehold, and the usurious functions which the term of years was 
meant to disguise.’® 

Other points connected with real property can be briefly dismissed ; 
the fee simple conditional of the days before the statute De Donis is dis- 
cussed in Romanesque terms by Bracton, but the rules themselves seem 
to be the product of purely English attempts at construction ;** the action 
of cessavit which allowed a lord to resume land if the services were two 
years in arrear is generally regarded as a Romanism adopted in England 
from the canonists,’* but it must be remarked that there was such a custom 
called gavelet in Kent and elsewhere before the statutes created cessavit, 
and this seems a more likely source."* Most curious of all, is the fact that 
most manuscripts of Bracton, Fleta, and Britton contain careful repro- 
ductions of the arbor consanguinitatis of the civilians, although the English 
canons of descent are on a different principle.” 

As for questions outside the field of property law, there is little to 
recount. The church, even before the conquest, had been urging that the 
objective rules of liability which formed the Anglo-Saxon law of crime 
and tort ought to be modified in accordance with subtler ideas of moral 
guilt,° and Bracton was no doubt delighted to find in the Digest and in 
Bernard of Pavia a demonstration that such ideas could be embodied into 
a system of law; nevertheless, “in Bracton’s text we may see Bernard’s 
doctrine of homicide floating on the surface of, and scarcely mingling with 
the coarser English law”.** The extreme claim made by Woodbine that 
our law derived the idea of damages from Roman law is probably the most 
striking of all recent attempts to assess our indebtedness to Rome; the 
claim is based on very slender evidence, and seems to deny the transforma- 
tion of the Anglo-Saxon bot which we find in local customs."* Nor is 
there much to be said for the suggestion that the action of trespass is 
itself of Roman ancestry.”® 


70Joiion des Longrais, La Conception anglaise de la saisine, at pp. 143-5, n.1. 

71Pollock and Maitland, vol. II, at p. 17; Digby, History of the Law of Real 
Property (ed. 6), at p. 163. 

72Pollock and Maitland, vol. I, at p. 353. 

78See in general, Neilson, “Custom and the Common Law in Kent” in 38 
Harvard Law Review, at p. 488; London also had the custom long before the statutes 
(Bateson, Borough Customs (Selden Society), vol. II, pp. 297-9). 

74Pollock and Maitland, vol. II, at p. 297. 

TVI Aethelred, 52.1; cf. Plucknett, op. cit., at p. 410. 

76Pollock and Maitland, vol. II, at pp. 477-8. 

7™Woodbine, “Origin of the Action of Trespass” in 33 Yale Law Journal, at p. 
799 ; 34 ibid., at p. 343; Plucknett, op. cit., at p. 330. 

78Very tentatively put forward by Meynial in his article in Crump and Johnson, 
Legacy of the Middle Ages, p. 375. 
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A particularly interesting problem is the treatment by Bracton of all 
those matters which English law puts together under the heading “bail- 
ment”. It used to be thought that the bailee’s liability was absolute 
throughout the middle ages and even afterwards.”* If this were so, then 
Bracton’s treatment of the subject would have been particularly unreal, 
for he has a classification of bailments on Roman lines, involving various 
degrees of liability, expressed in terms of cy/pa and dolus. More recent 
study suggests that the bailee’s liability was not, in fact, absolute between 
the days of Edward I and James I. Consequently Bracton’s treatment, 
although his analysis was much too refined, corresponded roughly with 
our later medieval law. Whether that later medieval law was, in fact, 
influenced by Bracton’s text (and therefore Romanized through him) it 
is impossible to say until we have precise information on the law before 
he wrote. Only then will it be possible to say whether Bracton’s teaching 
changed the law. However, from 1601 onwards for a century the bailee’s 
liability was undoubtedly absolute as a result of misunderstanding certain 
medieval cases, and remained so until in 1703 Lord Holt embodied 
Bracton’s Romanesque treatment into his famous judgement in Coggs v. 
Bernard ; thus tardily did Bracton’s elaborate study finally become a part 
of English law, four centuries and a half after he wrote.*° 

“Before the thirteenth century was out, both Roman and canon law 
had lost their power to control the development of English temporal law.”* 
As the foregoing survey will have shown, the total result of that influence 
which can be confidently ascribed to Roman and canon law is very small. 
The contribution of continental jurists must be sought, as we have already 
said, not in the deliberate reception of rules and doctrines, but in the more 
general stimulus of a lawyerly approach to the law. Coming at so critical 
an epoch, this contribution was of the greatest value and bore its fruit when 
English law “turned away its eyes at an early time from the fascinating 
pages of the Corpus Juris, and, more Roman than the Romanists, made the 
grand experiment of a new formulary system’’.*? The lessons of precision, 
system, and order were well learnt. From the first years of the fourteenth 
century we cease to find any appeal to Roman or canon law for help on 
any of the ordinary matters within the jurisdiction of the common-law 


79See in general, Pollock and Maitland, vol. II, at p. 170. 

8°This topic has been much debated; see Holdsworth, vol. III, at pp. 340 f.; 
ibid., vol. VII, at p. 450; Fletcher, Carriers’ Liability, at pp. 1-35; and Plucknett, 
op. ‘cit., at pp. 421-2, where the literature is briefly reviewed. For a criticism of 
Holt’s handling of Bracton and Roman law, see Holmes, “Misunderstandings of the 
Civil Law” in 44 Harvard Law Review, p. 759, at' pp. 766 ff. 

81Pollock and Maitland, vol. II, at p. 197. 

82/bid., at p. 674. 
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courts. In the fifteenth century careful thought was given to some newer 
problems, such as the corporation®* and contract,** but even here there is 
little borrowing. 

Such feeble influence as civilians and canonists continued to exert was 
of a different nature and in a different sphere. As English law grew more 
individual, it was they alone who could speak a juridical language intel- 
ligible throughout Europe. International relations could be expressed in 
terms of Roman or canon law with precision, and treaties and international 
disputes were the special province of the doctors of both laws. There was 
a possibility that some Roman law might still infiltrate into English law 
as a result of the grievances of the foreign merchant, but the famous 
“breaking bulk” case*® will show how far English lawyers would travel, 
even to the extent of being ridiculous, rather than receive a foreign doctrine, 
however much disguised as the law of nature. For a time there was an 
active court of the constable and marshall which assumed jurisdiction over 
crimes and certain contracts committed or made overseas,®*® and the admir- 
alty made similar claims; both applied civil law, the latter with a strong 
inclination towards law merchant. For a brief moment there was a feeling 
that treason cases in parliament ought to be tried by civil law, and civilians 
occasionally appeared in state trials for a long time to come, but no sub- 
stantial results ensued.*’ Certain Roman maxims had long been current 
as political platitudes; such was Edward I’s famous use of quod omnes 
tangit ab omnibus approbetur®® while the abhorred quod principi placuit 
was indignantly rejected by Bracton and Fortescue.*® It soon became a 
sort of political shibboleth, and a letter of Stephen Gardiner written in 
1547 shows what acute distress the maxim caused even to civilians in 
England. Cromwell was quoting it to Henry VIII and turned to the 
civilian Gardiner for support. Gardiner hesitated; “the king saw me 
musing, and with earnest gentleness said, ‘answer him whether it be so 
or no’!” Gardiner replied as tactfully as he could that it were better that 
the king make the laws his will, than make his will the law, whereupon 
“the king turned his back and left the matter. ... This tale is true and not 

88Holdsworth, vol. III, at pp. 475 ff. 


84The view that the common-law doctrine of consideration owed something to 
Roman law is no longer held; it is now clear that consideration is a product of the 
forms of action and of pleading. See Holdsworth, vol. VIII, at pp. 2-48. 

85] bid., vol. III, at p. 366. 

86Jbid., vol. I, at pp. 573 ff.; for Tiptoft and his abuse of “law Padowe” see 
Stubbs, Constitutional History (1875), vol. III, p. 283. 

87For references see Plucknett, op. cit., at p. 184. 

88In 1295, Stubbs, op. cit., vol. II, p. 128; Cod. 5.59.5. 


89See the recent discussion by S. B. Chrimes, English Constitutional Ideas of the 
Fifteenth Century (1936), pp. 325-8. 
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without purpose to be remembered, how I have been tossed to and fro in 
this matter.”*° 

In the sixteenth century Roman law had, in fact, become identified with 
certain political views on the nature of the monarchy, and to some extent 
with the extreme protestant party, and this circumstance coloured the 
situation in the critical reign of Henry VIII." It is true that the common 
law was open to serious criticism in form and substance,** and that 
Cardinal Pole and Starkey favoured a reception of Roman private law ;** 
that Somerset proposed to dissolve Gardiner’s own college and bring it 
to London as a school for civilians ;** that Henry VIII founded chairs of 
civil law at Oxford and Cambridge, and that the civilians formed an influ- 
ential guild called Doctors’ Commons ;*° that Roman influence was already 
at work in the prerogative courts (requests, star chamber, and others) 
and chancery ;** that the common lawyers complained of a decline of busi- 
ness.°* Some other factors which Maitland introduced into the picture 
have now, however, been put in a rather different light. The decline in 
common-law business was not very serious ;** the cessation of the Year 
Books was not the end of common-law literature ;°° the proposed new court 
of 1536 is now known to have been under common law and not civilian 
influence ;*°° and Stephen Gardiner was not the only civilian who had to 
choose between the common law and the absolutist implications of the civil 
law—Sir Thomas Smith, one of Henry VIII's regius professors, lived to 
write an encomium upon English institutions.*** We can no longer say, 


therefore, that the common law was in great danger under Henry VIII; 


Letters of Stephen Gardiner (ed. Muller), p. 399. 

%1The following paragraph has special reference to Maitland’s famous lecture 
English Law and the Renaissance (1901). 

*2Christopher St. Germain, Doctor and Student (1528) is a most illuminating 
contemporary product of the civilian and canonist criticisms of the common law. 

*8Thomas Starkey, Dialogue between Pole and Lupset (Early English Text 
Society, 1871) was written before 1539; see the extracts printed by Maitland, op. 
cit., at p. 42. 

4] etters of Stephen Gardiner, p. 493. 

Senior, Doctors’ Commons (1922); Maitland, op. cit., at p. 9. 

*6Holdsworth, vol. IV, at pp. 272-3. 

®7 Maitland, of. cit., at pp. 22, 79-83. 

*8Holdsworth, vol. IV, at pp. 254-6, 258. 

*°Jbid., at p. 262; Plucknett, “Place of the Legal Profession in the History of 
English Law” in 48 Law Quarterly Review, at p. 328. 

100Maitland, op. cit., at pp. 71-2; Plucknett, “Some Proposed Legislation of 
Henry VIII” in Transactions of the Royal Historical Society (1936), p. 119, at p. 
130. 

101De Republica Anglorum (1583; ed. Alston, 1906). 
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but it was certainly feeling some repercussions from the continental 
reception. 

The foregoing survey has covered, in very brief fashion, a period of 
nearly a thousand years. A great many of the individual points mentioned 
have importance as single problems, but the entire mass of detail must be 
taken as a whole if it is to disclose its real significance. Modern historians 
do not regard the common law’s debt to Rome as being very considerable 
during the medieval period. Indeed, we have several times suggested that 
it may be placed still too high. The greatest point of interest is therefore 
this: what were the factors in English history which produced this remark- 
able result? Why do we find Roman influence so much weaker in Eng- 
land than on the continent? 

Comparatively little has been written on this problem, and that little 
is not altogether satisfying. English legal history is now in a sufficiently 
developed state to permit at least a few suggestions to be offered as pro- 
visional deductions from the large (but by no means exhaustive) col- 
lection of data available. 

In the first place, the much-debated question of the nature of the Anglo- 
Saxon conquest cannot be escaped. Solutions have been suggested upon 
racial, linguistic, cultural, and economic grounds, as well as upon the very 
scanty evidence of a strictly historical sort. On the legal side there has 
been some conjecture as to the survival of a Romano-British population 
which “lived” Roman law. But this is pure conjecture for which no one 
has even pretended to offer any evidence. Among our leges barbarorum 
there is no lex romana, however barbarous. We had personal laws, but 
they were not far removed from territorial customs; even clergy did not 
“live’’ Roman law, but were fitted into the native scheme by simply making 
them a “dearer” class within the same general legal framework. Indeed, 
Roman christianity was completely destroyed and the English had to be 
converted anew. There was thus a complete break with the old Roman 
legal system. 

Anglo-Saxon England only painfully achieved political unity; legal 
unity did not come until after the conquest, but when it did come, it was 
thorough and complete. Here we have one of the most striking contrasts 
with the common fate of continental countries. In medieval France, for 
example, the growth of law is largely expressed in the growth of regional 
customs. Their number and variety, however, made special difficulties ; 
lawyers were increasingly concerned with more than one custom, and a 
sort of comparative law was the only possible solution. Roman law served 
as a standard with which customs could be compared, and academically- 
minded jurists were constantly attempting to apply Roman terminology 
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to local customs, and to Romanize them. The highest professional success 
must always have been sought in the immediate circle of the king where 
the rewards were richest, and those who attained this eminence must surely 
have felt impatient at the multitude of customs, and may well have thought 
that to Romanize them would simplify their own work as well as improve 
and enrich the customs. The situation in England was very different. 
The three main customs of Wessex, Mercia, and the Dane-law survived 
the conquest undoubtedly, but the fact that they did not correspond to any 
political or feudal subdivision of the country was decisive. Their decline 
was inevitable, if only for this reason. The surviving Anglo-Saxon law 
with its many local variants could find no more imposing exponent than 
the county court. The counties were mostly small, too small to assert 
independence of the crown. First the crown’s administrative control over 
the county was established, in spite of strong opposition from certain 
sheriffs (who, incidentally, never became vicomtes); then the common 
law quickly followed. The imposition of the common law was not the work 
of jurists with legal dogmas to apply, but of administrators who disposed 
of writs and procedures for the king’s profit. This system did not attempt 
to unify, or to reform, the local customs; it simply ignored them. 
Naturally, the common law adopted many things from the old law (com- 
purgation is a conspicuous example), but its first aims were soon accom- 
plished when it had been made easy to transfer any case from the communal 
and seigniorial courts to the king’s court. When that stage had been 
reached, the old customs, as legal systems, simply faded away. Hence the 
common law actually began as a united body of rules, and one of Rome’s 
greatest missions on the continent—the unification of regional into national 
laws—was unnecessary in England. 

Although the common law began as one system, there was still the 
immense task of enlarging its content until it should prove adequate to the 
nation’s needs. This was not accomplished all at once. Glanvill could 
still leave large titles entirely to local jurisdictions. This expansion of 
the common law was particularly rapid between the days of Glanvill and 
Bracton, and at that moment we get the clearest indications of Roman 
influence. Many points of detail concerning the alleged Roman origin of 
this or that feature are open to discussion ; almost all of them rest on infer- 
ence rather than strict proof, and alternative origins may be suggested for 
some of them; the complexity of the problems surrounding Bracton is one 
more disturbing factor. The view expressed above is in general accord 
with prevailing opinion on the main outlines, namely, that the common law 
received a most valuable stimulus from Roman studies which inspired 
some, at least, of its practitioners to analyse their material from a scientific 
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point of view. In this way they learned that there were considerable gaps 
in their system which would eventually have to be filled up. Bracton was 
prepared to accept a good deal of help from Roman law on points where 
there was no English authority. In some cases that help was gladly 
accepted, on the strength of Bracton’s recommendation, many centuries 
afterwards ; but for the most part, the common law expanded by developing 
its own material, and particularly its formulary procedure. 

Much depended on the personality of the judges. Fortunately recent 
work is throwing much new light upon the earliest of them ;’° it is highly 
significant that their early careers seem to lie mainly in the civil service, 
and that there is not much to suggest that they often had university train- 
ing in Roman or canon law. By 1300 the legal profession was well on the 
way to complete separation from the civil service, and soon afterwards it 
was completely laicized. This latter must have involved two new circum- 
stances ; first, the crown took the habit of choosing judges from among 
practitioners (a most momentous decision) ; and secondly, the rewards of 
practice and the emoluments of the bench were now sufficient to free the 
profession from the necessity of being nominally clergy in order to obtain 
ecclesiastical preferment. This laicizing of the bench and bar is an impor- 
tant matter, and it must have depended largely upon pecuniary considera- 
tions. Judges contrived to make immense fortunes, many of them founding 
noble houses. It would be difficult, and perhaps indelicate, to enquire more 
deeply into this matter, but its result closely concerns us. The legal pro- 
fession in ceasing to be even nominally clerical, was drifting still further 
away from the canonists and from the universities where canon and civil 
law were taught. 

Indeed, from the middle of the fourteenth century it was clear that the 
common lawyers would have to frame a system of legal education. Hereto- 
fore, students seem to have picked up their law by listening in court; 
eventually a system was devised whereby advancement in the profession 
was conditional upon having taken some share in the teaching of young 
lawyers. In other words, the common law is now completely isolated from 
the academic world. Scottish lawyers went to Orleans and later to Hol- 
land for their studies, bringing back with them strong Romanist tend- 
encies.*°* Their English fellows went to the inns of court, plunging head- 
long into all the asperities of practice as they were presented in the 
“readings” of busy and rising juniors. 





102Two excellent examples will be found in Mrs. Stenton’s introduction to the 
53rd, and Dr. Sayles’s introduction to the 55th, volumes of the Selden Society’s 
publications. 

108PD. Blair Smith, in c. 14 of Sources and Literature of Scots Law (Stair 
Society) ; Goudy, Roman Law North and South of the Tweed (1894). 





50 Tue University oF Toronto Law JouRNAL 


The early date at which the common law became settled was also a 
significant factor. The influence we felt most was that of the glossators, 
but the common law had closed its doors by the time the commentators 
had made reception easier by meeting the customary law half-way,’ and 
the early adoption of the jury as the general mode of trying facts resulted 
in fixing our legal procedure before the canonists could offer a complete 
system as an alternative.’® 

The English legal profession was isolated, insular, small, and very 
homogeneous. All the important business came to Westminster where 
bench and bar formed one club of experts who could settle questions with 
equal ease in court or at supper. There was a good deal of inter-marriage 
between legal families, which must have added social to intellectual 
exclusiveness. But this small group was also ambitious and powerful. 
It dominated parliament ; when prerogative courts arose, it was still com- 
mon lawyers who practised before the chancery and star chamber. They 
seem to have guessed the danger that new courts might import foreign 
learning, and deliberately organized a counter-attack. Civilians had, in 
fact, obtained a footing in the court of requests, admiralty, and in the post- 
reformation ecclesiastical courts, but the common lawyers succeeded in 
abolishing the first, and in reducing the others to impotence. Professional 
jealousy may have been the principal motive, but there was no pretence 
of regret at closing the frontiers to foreign influence. If common lawyers 
were able to do this, it was because they had won a famous victory over 
Henry VIII. That monarch had entertained large but vague projects for 
a root and branch reform of the common law, in which civilians and 
canonists might well have played a part, but he abandoned it all as the 
price of the Statute of Uses. It was in vain that an anonymous editor 
produced the first printed edition of Bracton, thirty years later, hoping 
that it would encourage lawyers to overcome the indigesta confusio of the 
common law. It was the wrong moment. Bracton was certainly, then 
as always, the major factor in our Roman question, but in the last days 
of Elizabeth and under the early Stuarts, Bracton was mainly a weapon 
in the hands of parliamentarians in their polemic against the prerogative. 
Not until this matter was disposed of in the revolution settlement could 
Bracton’s Romanism be dispassionately examined, but by then conditions 
were very different, and English law, like English economic life, had passed 
out of the medieval into the modern stage. 

T. F. T. Prucknetr 
University of London. 


104Pollock and Maitland, vol. I, at p. 223, n.2. 
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SOME OBSERVATIONS ON THE PROCEDURE OF THE 
COMMONS IN DEALING WITH BILLS IN THE 
LANCASTRIAN PERIOD 


URING the present century there has been an important re-orienta- 

tion of interest in regard to the medieval parliament. That interest 
was first seriously aroused (in an historical, not a propagandist sense) in 
the not too distant past. Mr. G. M. Young considers that belief in repre- 
sentative institutions, together with belief in the family, was the most 
deep-rooted conviction of the Victorian age.’ Certainly, this belief pro- 
foundly influenced the approach of the great majority of nineteenth- 
century historians to the history of the medieval parliament. They valued 
it mainly as illuminating the early stages in the development of their own 
political ideals, or else, like the seventeenth-century parliamentary anti- 
quaries—men like Prynne or Elsynge, Hakewell or Petyt—as affording 
precedents which would be of service in their own day. But to the nine- 
teenth-century faith in parliamentary institutions has succeeded the 
agnosticism of the twentieth century. To many, especially in England and 
America, this process may seem to entail unmitigated loss; but one gain, 
at any rate, has resulted amongst historians—an increase in detachment 
and objectivity. Instead of looking at parliament in the middle ages from 
the standpoint of a nineteenth-century liberal or a seventeenth-century 
parliamentarian, the whole tendency of modern research is to aim at 
realizing what a medieval parliament meant to its contemporaries, and at 
understanding the way in which it worked. The subject of a discussion 
at the 1936 Anglo-American conference of historians—“‘Have recent 
studies altered the accepted outlines of the early history of parliament ?”— 
is itself indicative of the change which has come about; and the discussion 
showed how completely the older view of parliament (in its original form, 
at all events) has been discarded by nearly all historians.* 

This change of outlook was foreshadowed by Maitland, nearly fifty 
years ago, in his edition of the Memoranda de Parliamento, 1305. In 
the introduction to that work he made some very fruitful observations on 
the mechanism of parliament at an early stage in its development. “The 
personnel of the parliament of 1305 Maitland identifies from the roll, pre- 
lates, magnates, royal officials, judges and men learned in the law, knights 
and burgesses. . . . He describes the elaborate machinery provided to 





1Victorian England: Portrait of an Age (Oxford, 1936), p. 150. 
2See the report of this discussion in Bulletin of the Institute of Historical 
Research (Nov., 1936), vol. XIV, pp. 81-4. 
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deal with the mass of petitions submitted to the king, the important cases 
that are heard, the discussion of policy, and, indeed, the whole business of 
the session.”* The impulse towards investigating the administrative aspect 
of parliamentary history had to some extent been originated by the work 
of men like Riess; but Maitland did more than any other single man to 
generate it and give it force. It received powerful momentum from Tout’s 
achievements in administrative history, and in recent years a number of 
historians have been engaged in this hitherto almost untilled field of parlia- 
mentary studies. Of those workers who have been concerned with parlia- 
mentary organization and procedure, Professor H. L. Gray, Dr. G. 
Lapsley, Mr. H. G. Richardson, and Dr. G. O. Sayles are amongst those 
who have dug deepest and with most success; and their labours have 
already produced a rich harvest. 

But as Dr. Lapsley reminds us in connexion with the personnel of 
parliament, much of the work, perhaps the bulk of it, still remains to be 
done.* This is particularly true of the fifteenth century. The birth and 
infancy of an institution often prove more attractive to historians than the 
years of its adolescence; and so it has been, on the whole, in the case of 
parliament. Inter alia, the procedure of petitioning in the thirteenth and 
fourteenth centuries has received much more attention than that employed 
in the fifteenth century; and for these earlier centuries the printing of 
subsidiary documents throwing light upon this important feature of par- 
liamentary activity has now seriously begun.” 

Not only has the fifteenth-century parliament aroused less interest than 
those of the preceding centuries; it has excited less attention than those 
of subsequent periods. One reason for this may be that information about 
fifteenth-century parliamentary procedure is scanty compared with that 
obtainable for the following centuries. Nevertheless, there is far too much 
evidence for it to be possible to deal with the whole subject in a short 
article. Attention must here be confined to the commons of parliament, 
mainly during the Lancastrian period; and only one aspect (albeit one of 
the most important) can be dealt with: the procedure followed by the 
commons in dealing with bills brought before them. 

“This is the order and forme of the highest and most authenticall court 
of Englande.”* So ends Sir Thomas Smith’s account of the procedure 


8G. Lapsley, “Some Recent Advance in English Constitutional History (before 
1485)” in Cambridge Historical Journal, vol. V, no. 2, pp. 123-4. 

‘Ibid., p. 126. The whole of his survey on recent research in parliamentary 
history (pp. 122-35) is extremely valuable. 

5Cf. H. G. Richardson and G. Sayles, Rotuli Parliamentorum Anglie Hactenus 
Inediti, MCCLXXIX-MCCCLXXIII (Camden Society, ser. 3, vol. LI). 

®De Republica Anglorum (ed, L. Alston, Cambridge, 1906), p. 58. 
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followed in parliament in his time. From that day to the present there 
has been no lack of contemporary treatises on parliamentary procedure, 
and some, like that of Sir T. Erskine May, have been particularly full and 
exhaustive. Would that someone had put pen to paper in the fifteenth 
century, to describe what the “order and form of the highest court of 
England” was then! But it is, indeed, not very surprising that for that 
age there is a dearth of full, connected accounts 6f the procedure of the 
commons. Apart from the fact that they were, as yet, not of sufficient 
importance to inspire anyone to write a detailed account concerning their 
method of transacting business, they themselves wished to keep their 
deliberations secret and to let only the result of them be known. The 
king gave official recognition to this claim in the parliament of 1401. The 
commons had complained that some of their number “pur faire plaisance 
au Roy et pur avauncer soy mesmes” had informed the king of the progress 
of questions which were not yet determined, with the result that the king 
was moved to wrath against some of the commons, presumably on account 
of their outspokenness. In reply, the king promised that the commons 
should be able to discuss all matters in order to bring them to a good 
conclusion, and “qil ne vorroit oier nulle tiele persone, [i.e., any tale- 
bearer] ne luy doner credence, devaunt qe tieles matires feussent monstrez 
au Roy, par advis et assent des toutz les communes, solonc le purport de 
leur dit prier’’.” How necessary such secrecy was may be judged from an 
incident which occurred in 1406. In that year it was rumoured that the 
commons had even made uncomplimentary remarks about the king. It is 
true that the speaker, on their behalf, denied the charge; but the significant 
point is that it was thought probable enough to be believed.* 

Although this attempted secrecy of debate seriously impedes the work 
of finding out what was the commons’ procedure, much information can, 
however, be gained from the parliament rolls and the originals of parlia- 
mentary petitions, kept in the public record office, London. For, in the Lan- 
castrian period the major part of the commons’ time was taken up in dealing 
with petitions; indeed, their work in this connexion was growing in the 
early fifteenth century. It was then becoming increasingly popular for 





7065/64; Rot. Parl., iii. 456. As the text of the printed Rotuli Parliamentorum 
is sometimes inaccurate and occasionally misleading, the text of the original rolls 
and petitions is given in this essay. In each case, however, the reference to the 
printed Rotuli Parliamentorum is also quoted for the convenience of readers. For 
a denunciation of tale-bearers, who revealed to the king the debates of the commons, 
see infra, pp. 67-8. 

8Rot. Parl., iii. 569. Unofficial reports of discussions and debates amongst the 
commons continued to reach the king’s ears, as is shown by the famous case of 
Thomas Yonge, in 1451 (Rot. Parl., v. 337). 
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petitioners to present their bills to the commons, in order to secure their 
advocacy, as a means of approach to the lords and the king. This develop- 
ment has been dealt with elsewhere,® and examples of it must therefore be 
here abbreviated. This change will be made sufficiently clear by the follow- 
ing comparisons. Of one hundred and twenty-five enrolled petitions printed 
for the reign of Richard II only two were addressed to the commons, 
whereas under Henry VI sixty of the one hundred and fifty printed in the 
Rotuli Parliamentorum were addressed to the commons alone; as regards 
enrolled petitions, although under Richard II no such petition was 
addressed to the commons alone, under Henry VI sixty of the one hundred 
and ninety-eight enrolled were so addressed. Moreover, it was becoming 
increasingly popular to present to the commons petitions addressed not 
to them but to the king, or the king and the lords. 

If the commons refused to sponsor these bills, the petitioners would, 
as a rule, have no other choice but to present them to the receivers and 
triers. But the period allowed for presenting petitions to the receivers 
was not long. During the Lancastrian period the number of days allotted 
for this purpose after the opening of parliament was sometimes only four’® 
and it was never more than eleven.** Many petitioners would therefore 
be anxious to know very early in the course of a parliament whether the 
commons would accept their petitions, before it was too late to present 
them to the receivers. The commons must in consequence have been kept 
very busy during the first few days of parliament. This was probably the 
reason for the frequent delays which occurred, from about 1415 onwards, 
in the formal presentation of the speaker to the king, after his election. 
Sometimes the commons sent a deputation from their number to announce 
his election to the king and lords, and to ask that his presentation might 
be delayed. In 1429, for example, a deputation of the commons came before 
the lords on Friday, September 23, and stated that the speaker had been 
elected on the Thursday, but prayed that his presentation might be delayed 
until Monday, September 26, “quibusdam urgentibus de causis”.’*? The 
reluctance of the commons to appear in parliament must have arisen from 
their being pre-occupied with business amongst themselves, and this must 
have included the carrying out of their own arrangements for dealing with 





®In two articles of the present writer (on “Parliamentary Petitions in the 
Fifteenth Century: Some Notes on Their Compilation and Presentation”), which 
appeared in English Historical Review (July and Oct., 1937), vol. LII, pp. 385f,., 
590f. 

1Rot. Parl., iii. 608; iv. 261. 

11Rot. Parl., v. 35-6, 128. 

1265/89; Rot. Parl., iv. 336. The same reason for delay was advanced on 
other occasions. Cf. Rot. Parl., v. 4, 36, 67, 141. 
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petitions. They would not have to let too much of their time be taken up 
by the bills which petitioners presented direct to them; for later in the 
session they would have to deal with those private petitions which had not 
been directed to them in the first place, but, as happened increasingly in the 
Lancastrian period, were sent down to them by the lords for their assent.’** 

Besides dealing with the rising tide of private petitions the commons 
had to find time to attend to common petitions—petitions which concerned, 
or ought to concern, matters of public interest. Some of these were based 
on petitions from groups or individuals. The commons might alter and 
amend them drastically; on the other hand, often they did not change the 
contents at all. In the latter case they might alter the wording to make 
the petition appear to emanate from the commons; but sometimes they 
simply approved of the petition without altering even its wording, leaving 
the address in the name of the individual or group that had presented it. 
Some common petitions originated in bills which had come, not from below, 
but from above—from the king, or the lords, or both. At other times 
common petitions were evolved as a result of debate and discussion inside 
the assembly of knights and burgesses, or conceived as a result of a con- 
ference with some or all of the lords.** 

In addition, the commons were at times called upon to consider bills 
which dealt with matters of public interest but were not in the form of 
petitions. For instance, the treaty of Canterbury, between the Emperor 
Sigismund and Henry V, was read before the commons as well as the 
lords.** Then, one of the articles of the treaty of Troyes stipulated that the 
treaty should be confirmed by the three estates of both England and 





12aPetitions of the latter kind would usually have been presented in the first place 
to the triers, who worked on the principle that all those petitions which were, in their 
opinion, too difficult or too important for them to decide should be transmitted to the 
king and lords in parliament, to consider and answer. An instance of the application 
of this principle, in the parliament of 1399, is noted in the Annales Ricardi II et 
Henrici IV. “In hoc Parliamento ordinati sunt examinatores billarum supplicator- 
iarum, qui commendarent Parliamento quae non poterant sine Parliamentali deter- 
minari judicio, et caeteras resignarent vel in Communi Banco vel Banco Regio” 
(Johannis de Trokclowe et . . . quorundam anonymorum Chronica et Annales (ed. H. 
T. Riley, Rolls Series, 1866, p. 312). As Professor V. H. Galbraith has shown, in 
the introduction, pp. ix-lxxi, of The St. Alban’s Chronicle, 1406-1420 (Oxford, 1937), 
the author of the Amnales Ricardi II et Henrici IV was almost certainly Thomas 
Walsingham, who seems to have been well informed on parliamentary affairs. 

18In 1399 the commons held deliberations with the lords, and three of the ques- 
tions then discussed were dealt with later in common petitions (H. G. Richardson 
and G. Sayles, “Parliamentary Documents from Formularies” in Bulletin of the 
Institute of Historical Research, vol. XI, pp. 155-8). Other instances of such con- 
ferences occurred in 1402, 1404, 1406, 1407 (Rot. Parl., iii. 486, 523, 580, 610). 

14Rot, Parl., iv. 99. 
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France; and the parliament roll expressly includes the “Communitates 
regni” among those who “appraised, praised, authorised, and accepted the 
treaty”.> In 1423 parliament approved a measure which confirmed a 
commission for treating with the ambassadors of Scotland concerning the 
release of James I, and this act was passed with the assent of the com- 
mons.’® But it was not only foreign affairs which were dealt with in bills 
not in the form of petitions; matters of domestic concern could be so 
treated, and the measure submitted to the commons for their approval. A 
good example of this is the procedure adopted in 1460, in regard to the 
agreement made by the king and lords recognizing Richard, Duke of York, 
as heir to the crown.** 

But whatever form public bills took, whether petitions or not, the con- 
sideration of them all, together with an increasing number of private 
petitions, must have given the commons plenty of work to do. One would 
therefore expect the Lancastrian period to be marked by the development 
of rules of procedure and increasing organization, so that the commons 
might cope the better with the growing volume of business which came 
before them. A factor which would help towards this was the frequent 
re-election of a former speaker. For example, Thomas Chaucer was 
speaker five times,’* Roger Flour and William Tresham four times each,’® 
John Tyrell thrice,2° and Arnold Savage, John Doreward, Roger Hunt, 
John Russell, and William Burley twice each.** These re-elections must 
have favoured the creation of a continuous tradition for the conduct of 
business. 

The word “election” is used deliberately in spite of the statement that 
“from the earliest days of the office [of speaker] . . . until the reign of 
Charles II . . . It is doubtful whether . . . the Commons were free to 
choose whom they pleased, and to disregard the wishes of the sovereign 
as conveyed to them by a member of the King’s Council or an officer of 
the royal household ; and in the case of most Speakers there is good reason 
to believe that their choice by the House was brought about by the 





15Rot. Parl., iv. 135. 

16Rot. Parl., iv. 211. 

17Rot. Parl., v. 379. 

181407, 1410, 1411, 1414, 1421 (May parl.); Rot. Parl., iii. 609, 623, 648; iv. 
35, 130. 

2®(@) 1416 (autumn parl.), 1417, 1419, 1422; Rot. Parl., iv. 95, 107, 117, 170. 
(b) 1439, 1442, 1447, Nov. 1449; Rot. Parl., v. 4, 36, 129, 172. 

201427, 1431, 1437; Rot. Parl., iv. 317, 368, 496. 

21(a) 1401, 1404; Rot. Parl., iii. 455, 523. (b) 1399, 1413; Rot. Parl., iii. 424; 
iv. 5. (c) 1420, 1433; Rot. Parl., iv. 123, 420. (d) 1423, 1432; Rot. Parl., iv. 198, 
389. (e) 1437, 1445; Rot. Parl., iv. 502; v. 67. 
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Crown.”** For the burgess representatives of King’s Lynn in the par- 
liament of 1420 told their constituents that in that parliament two men, 
Roger Hunt and Richard Russell, had been nominated for the office of 
speaker, and that the former had been elected by a majority of four votes.** 
It seems natural to suppose that the methods used to express assent or 
dissent in the election of a speaker would be employed by the same date 
to record approval or disapproval of a bill. If, indeed, that was so, then 
by 1420 the commons were recognizing the claim of the majority principle, 
and not those of unanimity or the “sanior pars”.** Moreover, they were, 
according to this argument, prepared to count votes in order to ascertain 
which side had the majority, and were not content always to rely on cries 
of “Aye!” and “No!” and the like, in the vain hope that the shout of the 
majority would be clearly the louder. 

This ray of light cast by the representatives of King’s Lynn is very 
welcome, in view of the prevailing darkness concerning medieval par- 
liamentary procedure; but it is a very narrow beam, illuminating our 
present subject only uncertainly and indirectly. A much broader shaft of 
light, bearing directly on procedure used in regard to bills, is thrown by 
an account given over forty years earlier, an account which, in its main 
outlines, has been adjudged worthy of credence.** The Anonimalle 
Chronicle tells of the doings of the commons in the Good Parliament in 
a narrative which is much more detailed than one would expect to find at 


this time. It tells how, on the third day of parliament, the chapter house 
of Westminster Abbey was assigned to the commons as a meeting-place. 
There they assembled “et ses assistrerent en viroune,-chescune pres de 


22F. and A. G. Porritt, The Unreformed House of Commons (Cambridge, 1903), 
vol. I, pp. 432, 433. 

23Cited by Miss M. McKisack, The Parliamentary Representation of the English 
Boroughs during the Middle Ages (London, 1932), p. 142, from the Gildhall Roll 
of King’s Lynn, 8-9 Hy. V. 

24To twentieth-century minds this may, perhaps, appear so natural as not to be 
worthy of mention. But even so late as the fifteenth century it is clear that the 
decision of the majority was not always recognized as the decision of an assembly, 
even by intelligent and well-educated persons. To give but one instance, the argu- 
ment used by the papal adherents in withdrawing from the council of Basel, to 
justify their action, was that they were the “sanior pars”, if not the numerically 
greater part of the council, and therefore ought by right to be regarded as its sole 
representatives. 

25] e. the account given in The Anonimalle Chronicle (ed. V. H. Galbraith, 
Manchester, 1927). Mr. Galbraith considers that the reports of the speeches in the 
commons must be regarded with a critical eye; but he thinks that “the writer is 
well acquainted with Chapter House procedure” and that “the narrative rests upon 
a definite though slight historical basis” (Introduction to The Anonimalle Chronicle, 
p. xliv). 
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autre”.** After they had all sworn an oath to be loyal to one another, 
one of them said that if anyone “sciet ascune chose dire pur profit del roy 
et roialme ge bone serroit de moustrer soun sceue”. Then representa- 
tives®’ left their seats in turn and walked to the lectern in the middle of 
the chapter house, so that all could hear, and give their opinions. Judging 
by the example of the first to speak, a perfunctory grace was repeated 
before and after addressing the assembly.** Finally, “une chivaler de 
marche de Gales”, Peter de la Mare, went to the lectern. He summed up 
what the others had said, “bien et sagement et en bone fourme”, and added 
some words of counsel of his own. As a result of his eloquence on this 
and subsequent days, he was eventually chosen to be speaker on behalf of 
the commons “en la graunt parlement avaunt les ditz seignours”, to state 
their grievances and present their petitions.” 

Although the commons’ organization was to all appearances not entirely 
rudimentary in 1376, it does not, on the other hand, seem to have been 
very advanced. This is a great contrast to the position at the time when 
the journals of the house of commons begin, when, in fact, “order, debate, 
and the by-laws of procedure, are all found in working”, as Stubbs 
asserted.*® The question is how fast had the development been? Stubbs 
believed that it had occurred at a very early date, although this belief was 
based, not on positive evidence, but merely on deduction. Since order, 
debate, and the by-laws of procedure are all found in working as soon as 
the journals begin, “we are compelled”, he argued, “to believe that many 
of them are ancient” ;** and he showed what was his notion of “ancient” 
when he supposed that the custom of three readings must have been already 
an established rule in 1397. But it is dangerous to make emphatic asser- 
tions as to the advanced state of procedure at the end of the fourteenth 
century merely on the basis of conjecture. As will be shown later, many 
of the features of parliamentary procedure, such as the use of stereotyped 
formulae to express approval of, and assent to, petitions, were only just 
coming into use in the early fifteenth century; yet when the commons’ 


26] bid., p. 80. 

27Only knights of the shire are mentioned as having spoken. 

28] bid., p. 81. 

2°/bid., pp. 82-3. Further on, there are several more references to meetings of 
the commons in the chapter house. These references do not, however, throw much 
light on the procedure of the commons, apart, perhaps, from the description of the 
visit of a deputation of lords, spiritual and temporal (ibid., p. 88). 

30°C onstitutional History of England, vol. III, p. 484. 

31] bid. 

827bid., vol. III, p. 480. He had already stated that “the practice of thrice 
reading the bills . . . must have full credit for antiquity” (ibid., pp. 476-7). 
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journals begin, these practices were quite as deeply rooted as that of 
three readings. Why, then, should it be assumed that when the fifteenth 
century opened the latter must have been already an established rule? 
Positive evidence of the practice of three readings in the fifteenth 
century, whether by the lords or by the commons, is slight. What appears 
to be one of the first recorded instances of it occurs in 1454, although the 
narrative does not make it quite clear whether there were three readings. 
On March 9, 1454, before the lords, spiritual and temporal, 
Rauf, Lord Cromwell, asked sueerte of the peas of Herry, Duke of Excestre 
. whereof the seid Lord Cromwell put in a bille to the Kyng and to the 
seid Lordes, which was too tymes radde the same day. And it was thought by 
the seid Lordes that sueerte ought to be had and founde, but as to the grete 
peynes conteigned in the seid bille, the seid Lordes seyde they wolde be advised, 
and deliber theruppon unto Moneday or Tuesday then next commyng. And 
aftirward the xx day of Marche then next ensuyng the seid Bill was aggreed 
and assented unto by the seid Lordes. And so the xxijti day of Marche next 


folowyng the seid Lieutenaunt commaunded that the forseid bille shuld be sent 
unto the Commons, and so hit was doon.** 


With two readings occurring on the same day there would be very little 
time for debate after the first. Part of the bill was accepted at the second 
reading ; another part of it was debated, and agreement was reached on 
this section only after eleven days. There may have been a third reading 
before the bill was sent down to the commons two days later. If these 
interpretations are correct, important features of later procedure were 
already in evidence in 1454. It is true that these proceedings took place 
in the lords, not the commons ; but since the custom of three readings was 
well established in both houses in the sixteenth century it is likely that, 
when at an earlier period there was a tendency in that direction in the 
lords, there would be a similar tendency in the commons, too. This argu- 
ment applies equally well to the next two instances of three readings. In 
1461 on three successive days, December 9, 10, 11, the bill to alleviate 
the distress of the merchants and craftsmen of London was “read”. 
Then in 1495 the clerk’s entry on the parliament roll, prefacing the royal 
assent was “Cui bille trina vice lecte et clare intellecte .. . ”.* 

All these cases belong, however, to the second half of the fifteenth cen- 
tury and prior to 1454 no instance of three readings, whether by the lords or 
by the commons, has so far been discovered. In the early fifteenth 
century the practice began of writing on petitions a note to say that they 





88C65/102; Rot. Parl., v. 264. 

34W. H. Dunham, The Fane Fragment of the 1461 Lords’ Journal (New Haven, 
1935), pp. 19, 22, 25, 71. 

85C65/128; Rot. Parl., vi. 492. 
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had been read before the lords. It was in 1414 that this first occurred,** 
though the practice did not become common until 1439.7 But in spite of 
the existence of such a custom in the lords, there is no evidence of any 
similar custom amongst the commons. 

Not only is there this negative evidence that procedure was more 
primitive than Stubbs imagined; there are more positive signs. For 
instance, if any elaborate methods had been evolved by the commons for 
the examination and approval of petitions, it is difficult to see how 
redundant or contradictory requests could be made in the same parliament. 
Yet that is what sometimes happened. The answer to one of the common 
petitions of 1402 was: “Touchant le primere article de ceste peticion, quant 
as iuggementz renduz en Courte le Roy, le Roy le voet. Et quant al 
remenant de mesme la peticion, il est responduz paramont entre les com- 
munes peticions.”** Substantially the same request as was made in the 
latter part of this petition had already been included in another common 
petition of the same parliament. Examples of redundancy can be found 
more than a quarter of a century later. In 1429 common petition no. 
XXVII incorporated in its own preamble almost verbatim most of the 
preamble to common petition VI arid repeated part of the appeal of the 
latter.** The result was that the response to common petition XXVII 
said : “Et qant a les arsurez et robberiez [about which the common petition 
had been complaining] il est responduz par devaunt.” It is not as if the 
request was repeated because it had been refused the first time. The 
response to common petition VI was: “Soit fait come il est desire par la 
peticion.” But even redundancy is not so difficult to explain as down- 
right contradiction, an instance of which occurred in 1410. In that year 
the commons presented a petition asking for modifications of the statute 
de haeretico comburendo. Yet within a fortnight they came before the 
king and lords and begged “qils purroient re-avoir une petition par eux 
liverez en parlement touchant lestatut nadgairs fait des lollardes, et qe 
riens en soit enactez”. The king agreed that they should be given back 


36QOn five petitions of that year the words “legitur coram dominis” are written 
above the text (Ancient Petitions, nos. 1136, 1137, 1139, 1140, 1142; Rot. Parl., 
iv. 38, 40, 55 (nos. 1 and 3), 56). In the case of five others of 1414 the inscription 
written below the text is merely “legitur” (Ancient Petitions, nos. 1122-24, 1130, 
1132; Rot. Parl., iv. 17, 27, 28, 30, 32). 

87Sixteen petitions of the 1439 parliament bear the superscription “le[gitur] et 
r[espondetur]”, above the text of the petition and to the left (Chanc., Parl., and 
Council Proc. 23/11-20, 24/1-4; Ancient Petitions, nos. 1324, 1325; Rot. Parl., v. 
23-28, 30. 

88C65/65; Rot. Parl., iii. 510. The petition referred to is probably no. 78, 
on Rot. Parl., iii. 506-7. 

3®Chanc., Parl., and Council Proc., 19/23, 19/9. 
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the said petition, on condition that his action should not be made a 
precedent for the future.*° Further down on the same parliament roll, 
however, is a common petition in which the commons prayed that if any- 
one be arrested in accordance with the statute 2 Henry IV against Lollards, 
he should be let to mainprise and be allowed to make his purgation freely 
and that such arrests be made by the sheriffs or other royal officials, with- 
out violence, depredation of goods, extortion, or any injury.** So, 
apparently, the petition in favour of the Lollards was presented a second 
time, so marking a second alteration of policy. The commons do not 
seem to have been perturbed by such inconsistencies; indeed, in at least 
one instance they provided beforehand for the withdrawal, if necessary, 
of petitions already presented. In 1406 the speaker prayed the king, on 
behalf of the commons, “Qe si riens serroit deliverez par eux en escript 
qils purront [sic] re-avoir mesme lescript, a quel heure ge lour plerroit 
durant le dit parlement, a lentent ge la matire comprise en ycel escript 
purroit par eux estre refourmez et amendez sil embosoigneroit”.** If a 
fully developed procedure, such as Stubbs postulated, had been in action 
in the early fifteenth century, surely such repetitions and inconsistencies 
would not have occurred ? 

Another sign of the relatively primitive state of procedure is the lack 
of uniformity in the addresses of petitions which had presumably been 
approved by the commons. This is especially noticeable in the case of 
common petitions inspired by individuals or groups. Whereas some of 
these begin “Item priont les Communes pur . . . ’’,** others are enrolled 
addressed directly in the name of those who had promoted them.** § If it 
is held that all common petitions were approved by the commons, then it 
is difficult to see any adequate explanation of this variety in the form of 
petitions other than the lack of any elaborate machinery for examining 


4965/71; Rot. Parl., iii, 623. 

41Rot. Parl., iii. 626. This petition seems to be identical with the one described 
by Walsingham (Historia Anglicana (Rolls series), vol. II, p. 283; The St. Alban’s 
Chronicle (ed. V. H. Galbraith, Oxford, 1937), p. 56). As the parliament roll does 
not say what form the first petition on behalf of the Lollards took, it is impossible 
to tell whether the petition had been amended before it was presented a second time. 

4265/68; Rot. Parl., iii. 568. 

43E.9., “Item, priount les Communes pur les lieges nostre Seigneur le Roy, 
Chivalers, Esquiers, et la Communaltee del Countee de Hereford . . .” (C65/70; 
Rot. Parl., iii. 615); “Item priount les Communes pur vostre humble liege, John 
Tutbery” (C65/78; Rot. Parl., iv. 103). 

44E.9., “Item, suppliont humblement voz povers oratours et lieges lez Burgeis 
de vostre ville de Melcombe . . .£” (C65/62; Rot. Parl., iii. 443); “Item, suppliont 
les chivalers, esquiers, et les Communaltes des Countees Dessex et Hertford” 
(C65/73; Rot. Parl., iv. 12). 
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petitions. Such an explanation would not be out of harmony with what 
we know of other aspects of parliamentary procedure. For instance, even 
at the end of the fifteenth century it was still possible for the clerk of the 
parliament to be irregular and rudimentary in his methods. In the par- 
liament of 1495 a proviso (probably to one of the acts of resumption of 
that parliament) was made by the king on behalf of David Philip, Esquire ; 
but the clerk of the parliament pathetically confessed that he did not know 
to which act it ought to be attached. However, he decided to write out 
the proviso by itself on the parliament roll, presumably in the hope that 
someone else might be able to solve the riddle.*® 

There are other facts which support the view that the procedure and 
organization of the commons were still in an embryonic stage. During 
that period petitions were still being presented which distinguished 
between the various elements of the commons. Such a petition might be 
restricted in the authorities to whom it appealed, as was a petition of 1421 
addressed to the speaker and the knights of the shires.*® On the other 
hand, it might set out to be comprehensive in its appeal; an unprinted 
petition presented c.1402 began “‘As tressages Chivalers, Citezeins, Burgeis, 
et Communes du parlement. Supplie humblement Wauter, mester del 
order de Burton seint Lazer en Engleterre ge. . . .’*’ Besides actual 
petitions there are references to such bills.** Recent research has shown 
that many of the burgesses were much more important and influential than 
was formerly supposed and sometimes had close relations and sympathies 
with the knightly class. Nevertheless, petitions like these lend support to 
the older view that it was the knights who took the lead in fifteenth- 
century parliaments, for it is they who are most frequently mentioned in 
the address. The addresses of such petitions imply, too, that the “house 


#5C65/128; Rot. Parl., vi. 496. “Item, quedam prouisio facta est per Dominum 
Regem, in parliamento predicto, pro David Philip, Armigero, set cui actui debeat 
afflari ignoratur. Tenor tamen provisionis illius sequitur et est talis.” The proviso 
follows in English. 

*®Ancient Petitions, no. 1168; Rot. Parl., iv. 159. 

47Ancient Petitions, no. 9870. An unprinted petition, presented in 1424, was 
addressed to the speaker, knights, and commons, while another petition of 1428, also 
unprinted, mentioned the lords and the knights in the address (Ancient Petitions, 
nos. 9883, 5012). The University of Oxford addressed a petition in 1439 to the 
speaker, knights, and burgesses (H. Anstey, Epistolae Academicae (Oxford Histori- 
cal Society, 1898), vol. I, p. 184). <A petition of the 1410 parliament appealed to 
the knights and commons (C65/71; Rot. Parl., iii. 628). 

48E.g., in John Hardyng’s reminiscences, appended to the manifesto which, accord- 
ing to him, Henry Percy issued in 1403 before the battle of Shrewsbury, it is implied 
that John of Gaunt had addressed a petition to the knights (Hardyng's Chronicle (ed. 
H. Ellis, London, 1812), p. 353, note). 
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of commons” was not yet completely integrated ; its component parts had, 
it would seem, not been entirely fused together, so that an outsider could see 
no cleavage. 

It is not, however, intended to suggest that the procedure of the com- 
mons, even in the earlier part of the fifteenth century, was entirely rudi- 
mentary ; the argument is merely that procedure was probably a good deal 
less advanced than writers like Stubbs supposed. Where amendments 
were made to petitions it seems probable that the bill would be read at 
least twice, and possible that it might receive three or more readings. But 
this is a very different thing from asserting that the practice of three read- 
ings was already an established custom, applicable, as in the seventeenth 
century, to all bills,*® whether amended or not. 

It is not often in the fifteenth century that we have any account cf how 
an amendment came to be made. One of the fullest narratives of such a 
proceeding is that which John Whethamstede, Abbot of St. Alban’s, gives 
of the amendment which he caused to be made to a bill in the parliament 
of 1453-4. During this parliament, Jasper, Earl of Pembroke, introduced 
“in Domum Inferiorum, inter Communes” a bill in which “una cum toto 
dominio Comitis Pembrochiae, petebat etiam per expressa verba Prioratum 
Sancti Nicholai de Penbrok”. Now, St. Nicholas’ Priory was a cell of 
St. Alban’s, and Bartholomew Halley, knight of the shire for Hertford- 
shire and a friend of the Abbot of St. Alban’s, wanted to prevent the bill 
going through as it was. He did not wish to speak himself on behalf of 
the interests of St. Alban’s; perhaps because he was known as a friend 
of the Abbot, or because he did not consider himself sufficiently eloquent. 
He therefore decided to approach John Skelton, representative for Cum- 
berland, at one time a squire in the service of Humphrey, Duke of Glou- 
cester, who had given the priory to St. Alban’s, “ob certas preces et 
devotiones, pro anima ipsius, in perpetuum continuandas”. Halley took 
Skelton aside and explained in secret “quia in publico non audebat, propter 
indignationem Domini Regis”, how the priory came to be given to St. 
Alban’s. As Halley had hoped, John Skelton was so indignant that the 
bill should endanger the repose of his former patron’s soul that “mox 
contra eam in publico se opposuit, exposuitque taliter formam et causam 
praememoratae donationis coram omnibus, ac tam perseveranter in materia 
laboravit, ut procuraret primo provisionem congruam Billae dictae infra 
Domum illam consui, deinde ipsam apportari ad Domum Superiorem, ac 
ibidem, tam per Dominum Regem, quam etiam per singulos dominos alios, 





 4°There were one or two exceptions, such as bills of general pardon, and bills. 
of subsidies granted by the clergy. 
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approbari ulterius, ac pro perpetuo confirmari”.*® There must have been 
many such intercessions by representatives on behalf of friends or con- 
stituents for amendments to the acts of resumption which became frequent 
in the latter half of the fifteenth century. 

One would like to know whether it was easy for representatives to 
propose amendments (as it seems to have been in Skelton’s case), or, for 
that matter, to introduce bills in the first place. But the answer to that 
question depends on whether business was transacted according to some 
definite plan or whether the order of business changed according to the 
whim of the speaker, or the commons as a whole. According to the 
Modus Tenendi Parliamentum public matters ought to take precedence 
over private. The class of public affairs was itself subdivided. War and 
matters concerning the persons of the king, the queen, and their children 
should be dealt with first; then the common necessities of the kingdom, 
as of laws to be ordained against defects of the original laws, and so on; 
and lastly, private affairs.*‘ Although the Modus Tenendi Parliamentum 
may, perhaps, be mistrusted on the grounds of being a not entirely reliable 
document, written, moreover, in the previous century, it is very probable 
that in the fifteenth century the commons gave first attention to public 
matters.* 

It might be supposed that there would be a fixed order for the pre- 
sentation of private petitions, to ensure equality of treatment. The Modus 
Tenendi Parliamentum states that they should be presented in the order 
in which they were filed.** There are certain dangers in working back- 
wards from a time of more advanced procedure, but it is interesting to 
note that one of the earliest detailed accounts of the procedure followed 
in passing bills, written in the seventeenth century, speaks of a definite 
order to be observed in submitting private bills for consideration: “Private 


bills should be offered to be read and passed in such order as they were 
preferred.”** 


5S0Regisira Quorundam Abbatum Monasterii S. Albani (ed. H. T. Riley, Rolls 
series, London, 1872), vol. I, pp. 92-4. 

SIM. V. Clarke, Mediaeval Representation and Consent (London, 1936), App., 
The Text of . . . the Modus Tenendi Parliamentum, p. 381. 

52The commons were sometimes expressly asked to deal with public concerns 
before private, as happened in 1373, when the chancellor stated that “par cause qe 
la seson pur guerroier approche bien pres, le Roi voet que toutes maneres de 
petitions et autres singulers busoignes demoergent en suspens” in order that the 
commons should be able “doner tiel conseil et avis qe purra estre en salvation du 
Roi, du Roialme, et de vous touz” (C65/29; Rot. Parl., ii. 316). 

53Clarke, op. cit., p. 381. 

54W. Hakewell, Modus Tenendi Parliamentum . . Together with Some 
Priviledges of Parliament; The Manner and Method how Laws are there Enacted 
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There are, however, certain indications that the speaker had some con- 
trol over the conduct of business ; Bishop Russell certainly implies as much 
in the draft of his sermon prepared for the intended parliament of Edward 
V.*° Amongst other things, he could probably expedite bills in which he 
was interested. In the middle of the fifteenth century a man who was 
anxious to present a petition furthering his own interests was accused of 
seeking to be made speaker of the commons, “vigoreque dicti officii trahere 
ad se Communes”, so that his petition would have a better chance than 
otherwise.** For our purpose it does not matter whether this charge was 
true or not. The important point is that it did not seem at all absurd to 
allege that the speaker’s office could be used to expedite a favoured private 
petition. There were others who held the same view of the position, and 
therefore gave bribes to the speaker. For instance, in the parliament of 





by Passing of Bills (London, 1659, reprinted in 1671), p. 134. Hakewell states in 
the preface to the latter, (pp. 123f.) that, “about thirty years past”, he had had the 
use of all the journals of the house of commons, and had used them as a basis for 
various studies on parliamentary antiquities, “amongst the rest . . . this Chapter 
of passing of Bills. ... Those my collections, I imparted many years since to some 
of my Friends (which being by the length of time multiplied into very many Copies) 
one of them, (and I think the falsest written of all the rest) was without my 
knowledge lately printed, and by the negligence of the Printer, the errours of the 
Copie were much increased, in so much that it pleased the Honourable House of 
Commons, (because it concerned their Orders) to take notice thereof, and take 
some order therein, by which I was induced to make this Publication.” The very 
bad edition to which he refers is probably that published anonymously in 1641 by 
J. Benson, and entitled The Order and Course of Passing Bills in Parliament. (The 
Dictionary of National Biography would seem to be mistaken on this point.) 

A copy of the first part of this treatise, with the omission of one or two para- 
graphs, and certain slight changes in wording, appears in Add. MS, 36, 856, which 
comprises “Collections on the procedure and privileges of the House of Commons; 
copied, in 1710, from a MS of Serjeant Richardson, Speaker, 1621, then in the 
possession of Sir John Trevor, Master of the Rolls”. Hakewell had written his 
treatise c. 1629, according to his preface, and, as Richardson did not die until 1635, 
it is extremely probable that he was one of the friends to whom Hakewell refers, 
and copied part of the treatise, which Hakewell had given him, in his collections 
(Add. MS. 36, 856, ff. 30a-46a). It therefore seems unfair to Hakewell to attribute 
the treatise to Richardson as Professor Gray does in The Influence of the Commons 
on Early Legislation (Cambridge, Mass., 1932), pp. 3-14. 

55He compares the English constitution with that of ancient Rome, where “the 
peuple . .. obteigned a specyalle magistrate called tribunus plebis to be ther 
president in ther consultacions, lyke as yn the senate the one of the consuls proposed 
and diffined alle that was amonges them. . .. And lyke as in this house [the 
lords] one tanquam consul makithe the questions, soo you the lower house in lyke 
wyse alle ys directed by the speker quasi per tribunum” (S. B. Chrimes, English 
Constitutional Ideas in the Fifteenth Century (Cambridge, 1936), p. 174). 

56Registra . . . Monasterii S. Albani, vol. I, pp. 136-7. 
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1487 the Company of Pewterers of the City of London presented a petition 
seeking parliamentary powers to suppress hawkers and pedlars, and one 
of the expenses incurred in furthering the petition appears thus in their 
accounts for 1487-8: “Item paide for a garnysshe large vessell newe 
fascioned Counterfeit for Maister Speaker of the parliament weiyng 
Ixxxij Il. the Ib. iiijd. Summa xxvijs iiij*.”*" 

The speaker's influence in such cases may have taken the form of 
persuading members to vote for the bill, not of altering the order in which 
the petitions were introduced. Yet if he had the power to affect the order 
of reading bills it would be in a line with later procedure. The Elizabethan 
John Vowell, or Hooker, writing of the parliamentary usages of his own 
day, remarks, concerning the speaker, that “Of the Billes brought in, he 
hath the choice, which and when they shall be read, unless order be taken 
by the whole house in that behalf’’.°* Some sixty years later Hakewell 
confirmed this statement. After giving the “orders to be observed in 
preferring of Bills to be read’, he adds, “But the Speaker is not precisely 
bound to any of these rules for the preferring of Bills to be read or passed, 
but is left to his own good discretion (except he shall be especially directed 
by the House to the contrary)”; and even then, “if he have not had con- 
venient time to read the same over, and to make a breviat thereof for his 
memory, the Speaker doth claim a priviledge to defer the reading thereof 
to some other time’’.** 

In his day one of the functions of the speaker was to put the question 
for the engrossing of bills before the commons.® This was done at the 
second reading, after any amendments to the bill had been proposed, and 
accepted or rejected. If the decision of the house was to have the bill 
engrossed, the clerk of the commons did so; after this, the bill was given 
a third reading. There is no such precise information as this about the 
engrossing of bills in the fifteenth century. Indeed, up to the present we 
are ignorant of the existence of any rules of the commons in this century 
as to the engrossment of bills. It is true that nearly all the original bills 


57C. Welch, History of the Worshipful Company of Pewterers of the City of 
London, Based upon Their Own Records (London, 1902), vol. I, p. 64. 

58Harleian MS. 1178, f. 22a. The treatise from which this quotation is taken 
bears the title (on f. 19a of the MS), “The Order and Usage howe to keepe a Parlia- 
ment in England in these dayes. Collected by John Vowell alias Hooker, gentleman, 
one of the cittizens of the Citty of Exiter at the Parliament holden at Westminster 
Anno Domini 1571 et Decimo tertio Reginae Elizabethae and the same used in the 
Realme of Ireland.” 

59Hakewell, op. cit., p. 136. 

6°Except in the case of bills which had come down from the lords. Such bills 
came to the commons already engrossed. 
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surviving from the fifteenth century are in engrossed form; but there is 
no evidence to prove that they were engrossed after a second reading. 
Some of them may have been already in an engrossed form when they 
were presented to the commons, for sometimes petitioners had their 
petitions drawn up by professional scriveners, who would be likely to use 
a formal script.* If the clerk of the commons drew up a petition, as he 
most probably did on occasion, he would surely do the same. This view 
is supported by the fact that on engrossed petitions there are sometimes 
erasures, and amendments are inserted, often in a much less formal hand. 

It is evident that the subject of engrossment in the fifteenth century 
had so far proved stony ground. It is therefore a welcome change to turn 
from it to another aspect of parliamentary procedure in that age, where 
the labours of the investigator yield fruit more readily and more abundantly. 
The procedure followed by the commons in passing a money bill—a grant 
of tonnage and poundage, a subsidy on wool and other commodities, or 
a tenth and fifteenth—differed little, so far as is known, from that used 
for petitions. The fullest medieval account we possess of a debate amongst 
the commons on a proposed grant of money to the king was written (so 
Skeat thought) in 1399, and professes to describe the proceedings in the 
parliament of 1397.°* This account tells how Richard II, in great financial 
difficulties owing to his extravagance, summoned a submissive and corrupt 
parliament. When this venal assembly had met, a clerk stood up, and, after 
explaining the cause of the summons, told the knights and burgesses to 
meet on the morrow to vote supplies. The reactions of the various mem- 
bers of the commons differed widely. Some pretended that they would 
never grant money wrongfully, for they knew their duty; others sat dumb 
in their places, like a mere cipher “that noteth a place . and no-thing 
availith” ;, others were tale-bearers and “to the kyng wente, And fformed 
him of foos . that good ffrendis weren” ; others slumbered ; others talked 
nonsense, or lost themselves in argument. Then there were others, newly 
elected, who were for dashing on at full sail. Some “knew how it would 
all end”; others held always with the majority; whilst another set could 
talk of nothing but the money which the king owed to themselves. It is 
a pity that the poem breaks off after the line “And some dradde dukis . and 
Do-well ffor-soke”; such a vivid narrative makes one long for more. 
Since, however, it is obviously written in a strongly satirical vein, it is 


610n this subject of the ways in which petitions were prepared in the fifteenth 
century, see the first of the two articles by the present writer (described above, 
inn, 9). 

62Richard the Redeless, Passus IV., 11. 31-93 (ed. by W. W. Skeat in Langland’s 
Vision of Piers the Plowman (Oxford, 1886), vol. I, pp. 627-8). 
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difficult to know how far it can be taken as an accurate picture of the way 
in which the commons conducted their business. 

We are, however, not left without more thoroughly reliable information 
about procedure on money grants than is provided by this account. It is 
well known that the formal offer of the grant to the king took place on the 
last 'day of parliament, although the offer was made before answers were 
given on the king’s behalf to the petitions which had been presented during 
the session. It is also a matter of common knowledge that during the 
reign of Henry IV the commons failed in their attempt to make the 
answering of their petitions precede their offer of a grant,®* but succeeded 
in asserting their exclusive right of originating money grants.** Not only 
did the commons possess that right, but by the middle of the fifteenth 
century they held control over the maximum amount of the grant. Kirkeby, 
keeper of the chancery rolls, stated this clearly when he was called upon 
to give his authoritative explanation of parliamentary procedure to the 
court of exchequer chamber in 1455. The lords could reduce a grant 
without the commons’ assent, he said, but they could not increase it. If, 
for instance, the commons granted tonnage and poundage or the like, to 
continue for two years, and the lords increased the period to four years, 
then the bill would have to go back to the commons with a schedule of 
their intention, “Les seigniourz assentus sont a durer pour quater ans”. 
If the commons refused to accept the amendment, the bill could not be 
enacted ; but if they agreed, they ought to write on the margin of the bill, 
at the bottom, “Les comens sont assentus al cedulle les seigniourz a mesme 
celuy bille annexe’’.®® ; 

Kirkeby’s statement makes it clear that by 1455 the use of inscriptions 
in connexion with money grants was firmly established. But inscriptions 
were not only employed for money bills; they were by then regularly used 
for both public and private bills. 


®8The attempt was made in 1401; the king refused their request as being without 
precedent (Rot. Parl., iii. 458). It is impossible to see what basis there is for the 
statement that “the eventual postponement of the grant till the end of the session 
meant that the redress of grievances must precede supply”, so far, at any rate, as 
the fifteenth century is concerned (E. Lodge and G. A. Thornton, English Constitu- 
tional Documents, 1307-1485 (Cambridge, 1935), p. 123). The two passages which 
the Misses Lodge and Thornton quote in support of their statement (ibid., pp. 159, 
178) prove nothing of the kind. 

®*Rot. Parl., iii. 611. Note Dr. Chrimes’s opinion that “By the time of Henry 
VI’s reign, it would seem that there was at least some recognition that money grants 
actually were voted by the commons and assented to by the lords”, and the interesting 
cases which he adduces in support of this (Chrimes, of. cit., pp. 153-4). 

®85Year Book, 33 Hy. VI, Pasch. pl. 8 (Thomas Wight’s ed., 1601), ff. 17b, 18. 
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Mes si ascun bille soit particuler ou auter bille ge soit primerment deliver 
a les communes, et sil passe eux, ils usont dendorser la bille en tiele fourme, 
cest assavoir &c. “Soit baille as seigniourz.” ... Et si un bille soit primer- 
ment livere as seigniourz et la bille passe eux &c. donques en cest cas ils ne 
usont de faire nulle maner dendorcement, mes de mitre le bille a les comens.” 
Et dit “En cest cas, si la bille passe les comens, est endoce par eux en tiel 
fourme, “Les comens sont assentus”, et par ceo prove ge la bille ad passe les 
seigniourz a devant.® 


The use of inscriptions such as these, written above or below the text 
of petitions to express approval of them was, however, only of recent 
growth, and there still remained other means by which the commons could 
sponsor bills. The most usual of these was to re-word the petition before 
presenting it to the lords. It was only very rarely in the fifteenth century 
that the re-worded bill took the form of a “petitio formam actus in se 
continens”, a bill brought forward in the shape of the statute it was 
intended to become, as Professor Gray has clearly shown in his valuable 
criticism of this thesis of Stubbs.*’ If, in the fifteenth century, the com- 
mons re-worded a petition, in order to give it a stronger backing, their 
usual device was to make it read as if they were the petitioners on behalf 
of the individual.** 

There were, however, drawbacks to such a method of sponsoring 
petitions. Care would be necessary to ensure that no trace should be left 
of the appeals of the individual or group responsible for introducing the 
petition. Otherwise, incongruities would occur, such as that in a petition 
of 1416 on behalf of an individual, Alexander Meryng. The petition, in 
its enrolled form, begins, “Item priount les Communes”, but the appeal 
remains in the words of a petition addressed to the commons: “Please 
a vos tressagez discrecions . . . du prier a nostre tressoveraigne seigneur 
le Roy et a toutz ses seigneurs temporelx et espirituales en cest present 
parlement....”® Even if such faulty re-drafting were avoided, it would, 
obviously, be much less trouble to leave the petition in its original wording, 
and to write on it a sentence expressing the support of the commons. 

It was, apparently, in 1394 that this method was first tried. Above the 
text of the petition of John Banberye of Bristol, addressed to the commons, 


®6/bid., ff. 17b, 18. 

®7Gray, op. cit., pp. 177-83. 

®8Occasionally petitions on behalf of individuals were presented as common 
petitions and enrolled after the caption (¢e.g., Rot. Parl., iii, 434-6, 444, 445 (all of 
the 1399 parl.), 643; iv. 12, 83 (2), 85 (2), 103; v. 269). But such petitions, even 
if they were addressed in the name of the commons were more usually, and more 
appropriately, presented as private petitions and enrolled before the caption. 

69C65/77; Rot. Parl., iv. 73. 
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at the left-hand side, are the words “Soit parle as seigneurs”."° The 
significance of this superscription is made quite clear by superscriptions 
on four petitions of Henry IV’s reign, all presented in 1402. One petition 
bore the superscription “soit baille as seigneurs pur parler a Roy’”,” 
whereas the three others all had “soit parle a Roy par les seigneurs”.”* 

Superscriptions were not very numerous in Henry IV’s day; but for 
all that they show remarkable diversity. Sometimes stress was laid upon 
the need of appealing to the king, and the superscription took the form of 
“Soit prie a Roy”, “Soit parle a Roy”, “Soit baille a Roy”, or “Sue a 
Roy”,"* besides that mentioned above—‘Soit parle a Roy par les 
seigneurs”. At other times the thought of the commons apparently 
centred more on the lords, as a means of approach to the king; and the 
superscription appeared as “As seigneurs”,”* “soit baille as seigneurs pur 
parler a Roy”,”® and once as “Conc[essum est] soit parle as seigneurs’’.*® 
Occasionally the superscription was addressed equally to both commons 
and lords—‘Est grante et debailler la bille a Roy et as seigneurs de parle- 
ment”, or “Soit prie a Roy et as seigneurs”.*’ That the variety of the 
superscriptions was not, however, of much significance may be seen from 
five petitions, all of which appear to date from 1402. All were presented 
by townsmen asking relief from financial burdens, they were all once filed 
together, and they were all endorsed with the same answer—‘“Suent au 
Roy et il ent ferra come mieultz luy semblera en le cas”. Yet three quite 
different forms of superscription were used; two petitions had “Soit prie 
a Roy’, while the other three bore the inscriptions “Sue a Roy’, “Suez 
a Roy”, and “Soit baille as Seigneurs pur parler a Roy’’.”® 

During the reign of Henry V the former diversity was replaced by 
uniformity. At first, it seemed as though the accepted superscription was 
to be “Soit prie au Roy”, or its variant, “Soit baille au Roy”.*® Most of 


Ancient Petitions, no. 4758. Ancient Petitions, no. 4569, is a copy of this, 
but addressed to the king and lords, instead of to the commons. 

Ancient Petitions, no. 5169; Rot. Parl., iii. 515. 

72Ancient Petitions, nos. 1078, 6251; Rot. Parl., iii. 488, 489. The other one, 
Ancient Petitions, no. 7367, is unprinted. 

73Ancient Petitions, nos. 1086, 5609 (Soit prie a Roy), no. 1090 (Soit parle a 
Roy), nos. 1120, 6030 (Sue(z) a Roy); Rot. Parl., iii. 514 (2), 518, 515 (2). 
Ancient Petitions, no. 6917, with the superscription “Soit baille a Roy”, is unprinted. 

™4Ancient Petitions, nos. 1070, 1071, 7353; Rot. Parl., iii. 448 (2), 447. 

75Ancient Petitions, no. 5169; Rot. Parl., iii, 515. 

76Ancient Petitions, no. 1110; Rot. Parl., iii. 565. 

77Ancient Petitions, nos. 5822, 5291 (both unprinted). 

78Ancient Petitions, nos. 1086, 5609, 6030, 1120, 5169; Rot. Parl., iii. 514-5. 

79“Soit prie au Roy” superscription: Ancient Petitions, nos. 1132, 1133, 1135-7, 
1139, 6091, 1140, 5161, 1152, 1149, 1151, 1153, 1145, 1155; Rot. Parl., iv. 32, 36, 37, 
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the original petitions of the first three years of Henry V’s reign bear one 
or other of these. But this was not to be. In 1414 the approval of one 
petition took the form of “Soit baille a Roy et as seigneurs du parle- 
ment”.*° In 1416 use was made of a superscription already employed in 
the previous reign—‘Soit prie au Roy et as seigneurs”, and four others 
had an abbreviated form of this—‘‘A Roi et as seigneurs”’.*' All these 
different superscriptions were, however, superseded in the last two par- 
liaments of the reign by “Soit baille as seigneurs”.**? Henceforward, this 
was the usual superscription of the commons for petitions presented to 
them in the first instance.** The assumption was that if a petition were 
sent to the lords, it would, if the lords agreed to it, go forward to the king. 
Accordingly, it was felt unnecessary to mention the king’s name in the 
superscription. Not only was this form of superscription employed for 
private petitions; it was found useful for common petitions too. The 
originals of common petitions become more frequent in and after 1423. 
Above the text of three of the four surviving original petitions of the 1423 
parliament are written the words “soit baille as seigneurs”,** and the same 
is true of the surviving petitions of 1425.** 





38, 40, 55 (nos. 1-3), 88, 89 (nos. 6, 7, and 9), 90, 91, 92. “Soit baille au Roy” 
superscription: Ancient Petitions, nos. 1125, 885, 1124, 1130, 1131, 1141, Chanc., 
Parl., and Council Proc. 14/4; Rot. Parl., iv. 27, 28 (nos. 3 and 4), 30, 56, 32. 

8°Ancient Petitions, no. 1141; Rot. Parl., iv. 56. 

81Ancient Petitions, nos. 1149, 1146-8, 1150; Rot. Parl., iv. 89, 87 (nos. 1-3), 89. 

82Ancient Petitions, nos. 1157, 1160, 6459, 1161, 1168-70, 6236, 6097, 1173, 1176; 
Rot. Parl., iv. 130, 141, 143 (nos. 22 and 23), 159 (nos. 5 and 6), 160 (nos. 7-9), 
162, 164. 

83Occasionally other superscriptions were still used, ¢.g., “Soit baille a Roy” 
(Chanc., Parl., and Council Proc. 21/15, 18, Ancient Petitions, nos. 1294, 1297; 
Rot. Parl., iv. 453, 454, 468, 471). Exceptions also occurred in cases where the 
commons wished to attach to their assent a proviso, such as a time-limit, ¢.g., “Soit 
baille as seigneurs a durer par trois ans” (Ancient Petitions, no. 1282; Rot. Parl., 
iv. 448). Furthermore, it was not inevitable that the commons should commend 
a petition to the lords or the king. In 1421 the abbots and priors of the realm pre- 
sented a petition to the commons, requesting that they should not be appointed as 
collectors of clerical tenths granted by the clergy, except in the county where they 
dwelt. Above the petition, to the right, is the superscription “Soit baille a mon- 
seigneur lercevesque de Cantirbirs”. This demand is reiterated underneath the 
text of the petition—‘“soit celle bille monstre a lerceveske” (Ancient Petitions, no. 
1159; Rot. Parl., iv. 131). 

84Chanc., Parl., and Council Proc. 15/10-12; Rot. Parl., iv. 258-9. The other 
petition (Ancient Petitions, no. 15328; Rot. Parl., iv. 260) has no superscription. 

85In the order of enrolment: Ancient Petitions, no. 1192, Chanc., Parl., and 
Council Proc. 16/5, Ancient Petitions, nos. 6716, 1193, 1194, 1196, 1195, Chanc., 
Parl., and Council Proc. 16/6, Ancient Petitions, nos. 1197, 1198, Chanc., Parl., and 
Council Proc. 16/7-10; Rot. Parl., iv. 289-94. 
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For some time the commons had no separate superscription to express 
their assent to petitions sent down to them by the lords. There is reason 
to think that until 1431 the commons’ assent, if given in the form of an 
inscription written on the petition, was also expressed by the phrase “soit 
baille as seigneurs”, with one or two exceptions. The first of these excep- 
tions is to be found on an unenrolled petition addressed to the king from 
the tenants of the Duchy of Lancaster in Carmarthenshire, printed in the 
Rotuli as if it dated from 1415. Above this petition is written “Les 
Comunes ount donez lour assent”.** It is not until 1429 that a similar 
expression of assent is to be found, and then it was used for two common 
petitions. It is quite easy to believe that one of these was introduced in 
the lords and then sent down to the commons, for the wording of the 
petition suggests that.** The other began, however, “Item priount les 
Communes”; presumably the compilers of the petition had couched it in 
that form before it was sent down to the commons to make it sound more 
impressive, or else the commons changed the wording of the petition 
before returning it to the lords. The superscription was “A cest bille les 
Comunes sount assentuz”.** As for private petitions, there is no instance 
of this form of assent (apart from the case already mentioned) until 1431, 
when it appeared on two private petitions. On one is written above the 
text, “les Comunes sount a ceste bille assentuz”, and on the other, under- 
neath the petition, “les Comunes a cest bille ount donne lour assent’.®® 
In 1432 this kind of inscription appeared for the first time on a private 
petition as “A ceste bille les Communes ount donne lour assent’’,®° the 
words in which it was in a few years to become stereotyped. From that 
time forward the commons used this inscription (or variants of it) to 
express their assent to petitions which the lords had sent down to them.** 

The early fifteenth century thus saw the evolution of the two great 


8¢Ancient Petitions, no, 7489; Rot. Parl., iv. 91. This petition can scarcely date 
from 1415, since it explains that various opinions had arisen about the interpretation 
of letters patent of November of that year; but it belongs to the reign of Henry V, 
since it describes the letters patent as granted by the king who was addressed. 

87Chanc., Parl., and Council Proc. 19/18; Rot. Parl., iv. 355. The commons 
appended to this bill a schedule containing amendments. The schedule was inscribed 
“les Communes sount assentuz a la bille a cest cedule annexe, par issint ge les 
forsprises en cest cedule comprisez soient affermes come parcell de la bille”’ (Chanc., 
Parl., and Council Proc. 19/17). 

88Chanc., Parl., and Council Proc. 19/21; Rot. Parl., iv. 357. 

S®Ancient Petitions, nos. 1235, 1260; Rot. Parl., iv. 370, 397. 

Ancient Petitions, no. 1268; Rot. Parl., iv. 415. 

“For the last stage of the passage of a bill through the commons—its despatch 
to the lords—and a discussion of whether bills were sent singly or in batches, see my 
two articles, mentioned above in note 9. 
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historic formulae employed by the commons to give their written approval 
to bills submitted to them. The development of these formulae is in many 
ways typical of that of the commons’ procedure as a whole. At the 
beginning of the century that procedure was comparatively primitive and 
undeveloped ; at the close, it was well on the way to becoming the highly 
organized and elaborate procedure which was in existence when the 
journals of the house of commons begin. 


A. R. Myers 
University of Liverpool. 





THE ORIGIN OF THE JOINT-STOCK COMPANY 


IF an historian at some future date were to define the economic structure 
of our time and the legal forms in which it has found its expression, he 
would have to devote a long chapter to the joint-stock company. His 
first enquiry would probably be concerning the origin of this institution. 
Even if he were to bear in mind Professor Maclver’s sceptical remark 
that “origins are always obscure”,’ he might well wonder whether as far 
as our subject is concerned the obscurity surrounding the object is not 
partly due to the fact that so many divergent explanations have been pro- 
pounded by the learned authors who have examined the subject. It is 
evident that a legal phenomenon such as the joint-stock company is the 
product of many causes, and that fact may well account for the divergency 
of views held with regard to the origin of this institution. It is proposed 
in this study to approach the subject from the point of view of comparative 
law. An attempt will be made to examine the structure of the institutions 
concerned because it is thought that this is the most profitable way of 
trying to locate the seed from which the joint-stock company grew. 


I 


It is still the leading doctrine that the joint-stock principle originated in 
Italy. Professor Holdsworth may be considered as representative of this 
view. He says: “There can be little doubt that the origin of the joint 
stock principle, like the origin of so many other principles of our com- 
mercial law, must be sought in medieval Italy.”* Dr. Carr adheres to 
the same doctrine. He remarks that the joint-stock companies “originated 
in the cities of Italy and spread northwards as the increasing power, 
opportunity and habit of investing capital outstripped the singular forms 
of partnership and association en commandite, and as the prejudice against 
usury gradually disappeared”. Mr. Mitchell observes: “it would seem 
that joint-stock companies took their rise owing to colonial expansion in 
Italy at the close of the Middle Ages, and had spread to Holland, France 
and England by the 17th century.”* In Germany, the Italian doctrine was 
adopted by Levin Goldschmidt and Gierke. Gierke observes: 


'R. M. Maclver, The Modern State (Oxford, 1926), p. 26. 

“Sir W. S. Holdsworth, History of English Law, vol. VIII, at p. 207. 

8C, T. Carr, Select Charters of Trading Companies, 1530-1707 (Selden Society, 
vol. XXVIII, London, 1913), p. xxi. 

*W. Mitchell, “Early Forms of Partnership” in Select Essays in Anglo- 
American Legal History (Boston, 1909), vol. III, at p. 194, 
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As far as the history of the joint stock corporation and its law in detail is 
concerned, it appears (1) that the oldest joint stock companies (Aktiengesell- 
schaften)—or if we want to be more correct: public institutions trading on a 
joint stock (Aktiengesellschaften)—have emerged in Italy in the following 
way: A capital fund created under public authority as a trading institution was 
divided into shares which conferred a claim on the profits, and these shares 
were sold. This was e.g. so in case of the Genoan Bank (banca di S. Giorgio) 
which is considered as the oldest joint stock company in the true sense.° 


The thesis of the Italian receptionists is opposed by Professor Scott. 
After discussing two indigenous tendencies which led to the evolution of 
the joint-stock company in England, namely the medieval partnership and 
the ‘growth of the idea of a corporation, he examines the possibilities of 
Italian influence. He holds* that two main reasons explain the absence 
of any direct influence from this quarter on the earliest English joint-stock 
companies : firstly, the fact that Italian commercial and financial relations 
had declined just at the time when the first English joint-stock enterprises 
began to emerge; and, secondly, that the transition from the regulated 
company or the societas of the sixteenth century to the joint-stock form 
“was so small that it was one that would come almost insensibly by the 
normal course of commercial and industrial development”. Some 
American authors, particularly Professor Ballantine,” Professor Berle,* and 
Professor Dewing,’ and the German Dr. '’C. Hundhausen,’® adhere to the 
same view—a view which for brevity’s sake we may call the evolutionist 
theory. Another German writer, Professor Carl Lehmann, rejects the 
receptionist view and suggests that the joint-stock company, and especially 
the Dutch East India Company (1602), developed from the shipping 
company (Reederei, société d’armateurs), a particular form of the partner- 
ship which was also known in this country,"’ but became obsolete. The 
French jurist Fremery'? does not subscribe to the receptionist view but 
considers the joint-stock company an offshoot of the commenda. 

Each of the main schools, the receptionists as well as the evolutionists, 


5O. Gierke, Genossenschaftsrecht, vol. I, at p. 991. 
®W. R. Scott, The Constitution and Finance of English, Scottish and Irish 
Joint-stock Companies to 1720 (Cambridge, 1912), vol. I, p. 13. 

7H. W. Ballantine, Manual of Corporation Law and Practice (Chicago, 1930), 
at pp. 2-7. 

SA. A. Berle, Studies in the Law of Corporation Finance (Chicago, 1928), at 
pp. 2-15. 
%A. St. Dewing, A Study of Corporation Securities (New York, 1934), p. 15. 
10C, Hundhausen, Festschrift fiir Eugen Schmalenbach (Leipzig, 1933), p. 259. 
11Malynes maintains that the shipping company originates in the Laws of Oléron. 
124A. Fremery, Etudes de droit commercial (Paris, 1833), at p. 55. 
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makes some allowance to the other. From the structural aspect, however, 
their conflict cannot be solved by way of a compromise. 


II 


The receptionists base their argument on the fact that at the beginning 
of the fifteenth century there existed an institution in Genoa, namely the 
St. George’s Bank which indisputably exhibited the characteristics com- 
monly attributed to a joint-stock corporation. However, this fact, though 
significant in itself, is not sufficient evidence for the thesis that the joint- 
stock companies which began to emerge in England in the middle of the 
sixteenth century were the successors of the Genoan association. That 
thesis cannot be accepted unless its adherents prove a structural con- 
tinuity between the Italian and the later organizations, and unless they 
bring direct evidence for the spreading of the Italian model northwards. 


(1) From the twelfth century onwards it became customary for the 
cities in northern Italy to finance their many wars and their colonial 
adventures by a public loan which was open for subscription to the citizens 
and sometimes to aliens also. Such loans were called montes, a term 
denoting any accumulation of money.’* In Genoa the expression maona 
became customary,’* a word said to have been derived from the Arabian 
ma’tinah and to convey a similar meaning as mons. These loans were 
issued in equal parts (loca, luoghi). Sometimes the names of the creditors 
were entered into an official register, called cartulario and the loca were 
considered, so far as their alienation was concerned, as personalty. It 
appears that later they became negotiable. On occasion, the debtor city 
found itself unable to pay interest or redeem the loan, and then it farmed 
out the collection of taxes or the administration of colonies to the creditors 
with a view of affording them additional security (gabelle). Later the 
issue of the loan and the farming grant were combined from the beginning, 
the complex scheme was called a compera; and the single loca which at 
the same time conferred a share in the profits became known as loca com- 
perarum. The combination of the loan with the farming grant required 
a kind of permanent staff which was employed for the collection of the 
yield. This gave the scheme the semblance of a body corporate. It is 
obvious that these montes were not joint-stock companies. The share in 
the profits of the property farmed out had the character of a security only 


13As to-day, the English word “amount”. 

4W. Mitchell, Early History of the Law Merchant (Cambridge, 1904), at p. 
138; L. Goldschmidt, Universalgeschichte des Handelsrechts (Stuttgart, 1891), at 
p. 292; C. Lehmann, Die geschichtliche Entwicklung des Aktienrechts bis sum Code de 
Commerce (Berlin, 1895), at p. 6. 
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and was not the object of the transaction. In addition, these montes were 
not corporations. In the earlier and simpler cases the staff was not 
permanent at all, and in the later cases the bonds between the creditors 
never became as lasting and intimate as between the “brethren” of an Eng- 
lish regulated company. 


(2) The most important of these montes was the Genoan maona of 
the firm of Giustiniani*® (1346-1566). It was founded for the conquest 
and the exploitation of Chios and Phocea. It adhered, as far as the form 
was concerned, to the dual scheme of the compera. This is remarkable 
because the economic centre of gravity had shifted: of the two sides of the 
compera it was here the farming grant which was the principal commercial 
purpose of the enterprise, and not the providing of a loan as in the case 
of the earlier comperae. This development is in accordance with the 
general phenomenon so well known to the English lawyer in almost every 
branch of the common law, viz., that legal forms outlive the economic aims 
for which they were designated. The conservativism of the lawyer who 
clings to the form which is familiar to him and which has found the 
approval of the court is bound to become inconvenient for the later prac- 
titioner. For the legal historian it proves an invaluable source because it 
reveals the evolutionary changes of the substance. 

The compera of the Giustiniani amounted to 201,300 lira and was 
divided into 2,013 loca each to 100 lira. The Genoan state transferred the 
equitable property (dominium utile) of the islands to be conquered to the 
partners of the maona which should be veri et legitimi possessores till the 
loan was redeemed by re-purchase of the loca. In addition, the maona 
of the Giustiniani was apparently not a corporation. The treaties were 
concluded between the dux et consilium of Genoa on the one side and the 
patroni et participes galearum on the other side, and no corporative style 
or seal was used.’® 


(3) The famous St. George’s Bank of Genoa (1407-1816) is the result 
of the progressive consolidation of the public debt of the city of Genoa. 
In 1407, the greatest part of the compera which made out the public debt 
of Genoa, was amalgamated in one issue, and the rate of interest was fixed 
at 7 per cent. The consolidated loan amounted to 47,670,600 lira (divided 
into 476,706 loca). In consequence of the consolidation of the loans, the 
farming grants securing them were also combined. As the result, almost 
the whole of the public debt and nearly the whole of the public revenue 
were united in one great combination which traded under the name i 
monte delle compere e de banchi di S. Giorgio. This imposing concentra- 








15This name was adopted subsequent to the creation of the maona. 
16] ehmann, op. cit., at p. 17. 
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tion of public finance did not, however, work on the joint-stock principle. 
It still preserved the character of a loan since a rate of interest (7 per cent) 
was fixed for the consolidated debt. This raté proved too high, and in 
1419 it was found impossible to provide funds for the payment of the 
interest due. Resort was had to an emergency decree of 1346 which per- 
mitted exceptionally the payment of a lesser sum varying according to 
the yield of the revenue (provento, paghe). Thus, the St. George’s com- 
pera made the momentous step from the loan type to the joint-stock 
principle, and became the first corporation working on this principle. There 
lingered still for a long time in the minds of contemporaries the idea that 
interest at a rate of 7 per cent ought to be paid although the dividend never 
exceeded 6 per cent (1429).'* This, it is said, was the reason why many 
charitable institutions were allowed to purchase the shares of the St. 
George’s Bank without acting against the usury laws of the church and 
state. 


(4) The example of this great commercial enterprise was not imitated 
in Italy as much as might have been expected. The reason may have been 
that, notwithstanding its imposing facade, the scheme had developed from 
the arrangement with creditors who had taken over a “going concern” 
with a view of securing some satisfaction and that it had never shaken off 
the stigma of its origin. This is particularly true as far as the transition 
from the fixed rate to the variable dividend was concerned. For this, as 
we have seen, was clearly a measure designed to afford relief to a debtor 
who was in need of a moratorium. In any case, the Genoan example did 
not substantially influence the subsequent Italian development. 

Two institutions in Lucca deserve mention, namely the maona della 
marina of 1488, which was founded for the cultivation of fens, and the loan 
of 1532. The latter was issued by the city of Lucca with a view of making 
some provisions against the evils quas mala tempora produxerunt et 
maxime ob tumultos proxime elapsos.’* The subscribers of this loan were 
granted three-quarters of the income of the tax on graining flour. Lehmann 
explains the fact that the city resorted to the principle of dividends as 
follows: “in any case the City found itself unable to make provision for 
the payment of interest on a fixed scale”. The loans complied with the 
dual scheme of the compera. More important is the Bank of St. Ambrose 
of Milano (1593). The “shareholders” were here rather in the position 
of sleeping partners of the bank which was promoted by the city authorities. 
The single luogatorius could ask for redemption of his Juoghi at quarter 
days and the owner of a multiplice could desire to go out every five years. 
Half of the profits of the bank were reserved for the treasury of Milan, 





1t[bid., at pp. 15-6, 18]bid., at p. 16, n. 2. 
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a quarter went to the /wogatorios and the rest was divided as bonus among 
the officials of the bank. These formations in Lucca and Milan can 
hardly be considered as having completed the transition from the loan type 
to the joint-stock type, as the St. George’s Bank of Genoa did in 1419. 
Peri, an Italian writer, whose J] Negotiante was published in Genoa in 
1647, mentions only the two banks of Genoa and Milan. He does not 
refer to other cases where the Genoan example has been followed, and he 
alludes to the factories of the foreign trading companies in Italy with 
obvious envy. Other Italian historians, like Pertiles and Lattes, confirm 
the view that the St. George’s Bank of Genoa has not been fertile for the 
future development of the joint-stock principle in Italy. For the spreading 
northwards of this type of the joint-stock we have no evidence whatever. 

(5) In summing up the Italian development, we have to lay stress 
on the fact that here the joint-stock principle has evolved from the loan 
side as it is seen in the case of the St. George’s Bank in its transition from 
the fixed rate to the dividend in 1419. Thus, an organization had 
developed which was apt to become the nucleus of a fundamental and 
universal legal principle but which, owing to the peculiarities of its origin, 
remained an isolated and barren phenomenon. In other words, the thesis 
of the receptionists that the St. George’s Bank was the mother of the 
joint-stock principle in Europe is neither in conformance with the struc- 
tural aspect, nor is it supported by the historical development in northern 
Italy. It is a post factum conclusion, nothing else but a myth, which owes 


its existence to the fact that the historian is apt to imply unconsciously a 
logic in his matter which has its basis more in the human tendency to 
detect causes than in the actual trend of events. 


Ill 


The development of the joint-stock company in England is character- 
ized by a singular continuity. An unbroken line leads from the guild 
to the regulated company, and thence to the joint-stock form. This develop- 
ment is governed by two active ideas which are totally absent on the 
Italian side, namely the Germanic conception of corporateness, and the 
principle of joint action as originally expressed in the medieval fellowship 
and later refined to the civilian conception of the partnership. As the 
result of these two causes, the English joint-stock company, when first 
making its appearance in legal history, exhibits features which are essen- 
tially different from the Italian form. The English joint-stock company 
is a product of medieval collectivism ; the Italian compera is in the nature 
of an association of individual bondholders. The organization of the 
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English joint-stock company was designed to afford concentration of 
means and powers to the explorers who set out to discover trade routes 
hitherto unknown. The compera never emancipated itself from its origin 
as an ingenious and well-secured money-lending device. 


(1) Dr. Carr analyses the idea of corporateness which grew up in the 
English townships and boroughs, and arrives at the result that it was 
unaffected by Roman influence. He shows how in the course of the pro- 
gressive centralization of the country the original conception of corporate- 
ness lost its vigour and “the time was coming when the English borough 
was fit to receive the Italian doctrine—when its personality might be 
deemed a persona ficta.”” 

The early social and religious guilds, which were merely the non- 
political aspects of the people organized in the townships and boroughs, 
were naturally governed by the same spirit which animated the political 
side of their community. “The leading features in any brotherhood, 
formed for any purpose, were that the members treated each other and 
named each other as brother and sister; that all were equal before the 
gild; that they owned some property in common; that they took an oath 
of fellowship, that no quarrel should develop into a law-suit until an 
attempt at a settlement had been made before the tribunal of the brother- 
hood itself, and that if a brother was involved in a quarrel with a stranger 
to the brotherhood, they agreed to support him for good or for bad.”*° 

We are more particularly interested in the guild merchant. This insti- 
tution has apparently developed after the Norman conquest. There is 
some controversy whether the guild merchant was transplanted from 
Normandy or was merely the commercial expression of the older social 
and religious guild.*' This, however, matters little because the new form, 
even if imported from Normandy, fitted structurally in the older religious 
and social guilds. This is evident from the research of Professor Scott 
who has compared the constitution of the two aspects of guild life.** It 
may, further, be seen from the fact that according to the preamble of a 


19C. T. Carr, “Early Forms of Corporateness’ in Select Essays in Anglo- 
American Legal History, vol. III, at pp. 161, 167, 182. 

20F,. W. Dendy in the Introduction to Records of the Merchant Adventurers of 
Newcastle-upon-Tyne (Surtees Society, vols. XCIII and CI), vol. I, p. xvi. 

21C, Gross, The Gild Merchant (Oxford, 1890), vol. I, p. 4. T. E. Scrutton 
maintains that the guild merchant may have originated in London (The Influence of 
Roman Law in the Law of England (Cambridge, 1885), at p. 55). Carr (op. cit., 
at p. 176), says of Scrutton’s position: “although this statement would probably not 
find universal acceptance, it is at least improbable that the gilds are a Roman 
survival.” 

22W. R. Scott, op. cit., vol. I, pp. 3-8. 
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statute of Henry VII the Merchant Adventurers, i.¢., a commercial com- 
bination, were alleged to have extracted certain finés under the pretence 
that they were a religious fraternity.** 

While the guild merchant of the townships and boroughs was the 
trading unit of municipal trade, foreign trade in the early middle ages 
was transacted in the English staple towns which were visited by alien 
merchants. In those days the crown, particularly in the interest of the 
revenue,** discouraged the English merchant from going abroad and 
trading there. From the structural point of view, the staple does not fit 
in the evolutionary line of mercantile corporateness. It was imposed from 
above, while these corporations grew from below. The prerogative not 
only created the staple but supervised it by its council, and regulated it by 
its enactments. On the other hand, as soon as a town was granted, by 
royal charter, “a gild merchant and their hansa”,?® it was left to local 
custom to define the rights inherent to the grant. It is in accordance with 
this view that the artificial organization of the staple begins to decline 
when the ancient principle of commercial corporateness had evolved a 
new type appropriate to foreign trade, viz., the regulated company. This 
may be seen from the petition which the Merchants of the Staple presented 
to Cardinal Wolsey in which they complained of bad seasons and showed 


“that the members were falling off, and that the fellowship was in process 
of decay”.** 


(2) The preceding observations are of a general character for the 
reason that no more is intended than to indicate the evolutionary continuity 
of the English conception of commercial corporateness. We have now 
to examine the regulated company. This type was structurally and 
historically the immediate forerunner of the joint-stock company in 
England. In the course of this examination, we have, therefore, to focus 
our attention on those constitutional incidents of the regulated form which 
proved decisive for the next phase of the development. 

The oldest trading combination in the regulated form was the company 
of the Merchant Adventurers. They received their first grant under Henry 
VII in 1505.27 The emergence of the new trading form was mainly due 





2312 Hen. VII, c. 6. 

4B. E. S. Brodhurst, “The Merchants of the Staple” in Select Essays in Anglo- 
American Legal History, vol. III, at p. 18. 

25See John’s grant to the town of Ipswich in 1200 (Gross, of. cit., vol. I, p. 7). 
The use of the expression “hansa” is remarkable. 

2¢Brodhurst, op. cit., at p. 32. 

2?Their claim that they had received certain concessions as early as 1216 is 


rightly characterized by Scott (op. cit., vol. I, p. 8) as made in the most circum- 
stantial manner. 
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to the shifting of the centre of foreign trade from English places to 
continental ports, particularly in Flanders. English merchants began to 
conduct English foreign trade at foreign places. Neither the staple nor 
the guild merchant was suitable for the new form of trading. What was 
needed was a stricter constitution. This was so in particular with regard 
to the external affairs and the supervision of the trade at the foreign 
mart towns. Many petitions praying for the grant of the charter for a 
regulated company state expressly that this form is required pro meliori 
gubernatione.** 

There was, in particular, one point which called for the accumulation 
and, moreover, the exercise of powers in the hands of the governors: this 
was the preservation of the trading monopoly for the lawful members of 
the company. How difficult it must have been to achieve this may be 
seen from the repeated attempts of the governing bodies to suppress what 
was called “colouring” goods, i.e., the practice of a member acting as an 
undisclosed agent on behalf of a non-member. Here a serious legal 
problem was involved. On the one hand, there was nothing illegal in the 
practice of one merchant “lending his name” to another. Malynes refers 
expressly to it as a lawful custom of the merchants.*® On the other hand, 
if it was possible for a non-member to avail himself of the trading 
monopoly of the regulated company by inducing a member to trade as 
his undisclosed agent, the monopoly was bound to become worthless, and 
the whole institution of the regulated company was in danger of becoming 
uprooted. The solution was found in maintaining strict discipline among 
the members, and many ordinances of the governors of the companies 
are preserved forbidding the colouring of the goods or reminding the 
members of previous enactments to this effect.*° 

From the structural point of view, “the regulated companies were 
merely a development of the local gilds adapted for trading purposes 


28Carr, Select Charters, pp. xi, xiv. 

29G. de Malynes, Consuetudo, vel lex mercatoria, or the Ancient Law Merchant 
(London, 1656), ch. xlii. 

89See, ¢.g., M. Sellers, Acts and Ordinances of the Eastland Company (Camden 
Society, ser. 3, vol. XI, London, 1906), p. 43: “It is ordeyned that from hence forth 
noe brother of this Societie shall lend his name to any person or persons not free of 
this Company neither as Facteur or otherwise shall receyve any goods or Merchandize 
from any forrayner out of any place or places whatsoever or Culler ther same in 
his owne name nor shall enter no Cause procure or Consente to be entered any 
manner of goods or merchandize in any others name with or without their Consente 
that by any means may be indirecte or any way to the hurte prejudice or detryment 
of the Company.” This ordinance was given in 1617. In 1630, it was necessary “to 
order that the Act long since made against Deceitfull colourings and Lendinge of 
names was now read again”. 
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beyond the seas”.** We have direct evidence for this view from the 
history of the Merchant Adventurers of Newcastle-Upon-Tyne. In 1506, 
king Henry VII granted to this regulated company certain trading privi- 
leges. The grant is made to the gubernatoribus et mercatoribus gildae 
mercatoriae ville Novi Castri.*? 

We have now to consider those constitutional aspects of the regulated 
form which represent the transitory stages leading to the joint-stock form. 
The constitution of the regulated form exhibits a remarkable discrepancy 
between the regulation of the external affairs and the internal life of the 
corporation. While abroad concerted action was strongly maintained so 
long as it did not interfere with the privilege of each member to trade 
separately, internally the members preserved their separate status and 
the independence to which they were accustomed .under the guild form. 
This corresponded to the requirements of the expanded trade. 

This situation gave rise to the formation of sub-organizations within 
the great regulated body. These sub-organizations deserve our special 
attention. They are formed either on the local principle as the Adventurers 
of particular towns, or they represent voluntary associations among the 
members. A good illustration of the sub-organizations of the local type 
which, in some instances, might have been older than the regulated 
mother company, is offered by the disputes between the London 
Merchant Adventurers and some provincial organizations of Adven- 
turers. The corporation known as the Merchant Adventurers was origin- 
ally a London corporation. It attempted to extend its supremacy in the 
governing bodies abroad to the domestic situation.** They came in conflict 
with the Newcastle Merchant Adventurers who justly opposed this claim. 
The dispute was conducted with much pugnacity. Thus, in the time of 
Charles I letters from Hamburg and Rotterdam to the Newcastle merchants 
were addressed to “the Deputy Governor of the Merchant Adventurers of 
England at Newcastle” and returned unopened “because, as those of New- 
castle pointed out, they had for upwards of 100 years been addressed 
according to their proper title of ‘the Governor, etc., of Merchant Adven- 
turers of Newcastle’’’.** The dissension began as early as 1623. It was 
customary for the Newcastle merchants to pay an imposition to the London 
company, apparently in consideration of utilizing the latter’s institutions 


81Dendy, op. cit., vol. II (1899), p. i. 

82Jbid., vol. I (1895), p. xxv. 

38The documents relating to the dispute between the London and the Newcastle 
Adventurers are in ibid., vol. II. Similarly, the Eastland Company had jurisdiction 
abroad not only over its own members but over all English merchants trading to the 
territory reserved to the company by its charter (see Sellers, of. cit., p. 145). 

84Dendy, op. cit., vol. II, p. xiv. 
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abroad. In 1623, the court beyond the sea of the London Adventurers 
increased this imposition, and in pursuance thereof seized the goods of a 
Newcastle merchant in Hamburg. In 1636, the quarrel came to a head, 
for the company abroad continued their policy of increasing the fees and 
fines. Thereupon the Newcastle corporation, on the advice of Sergeant 
Robert Heath and Mr. Thomas Tempest, submitted a petition to the king 
against the increased impositions. Charles I, who had first promised to 
hear the petition in person, referred the matter to the star chamber, which 
decided in favour of the Newcastle company.** Similar frictions existed 
between the London Adventurers and other provincial companies or bodies 
with a trading monopoly limited to certain regions, e.g., the York Adven- 
turers and the Eastland Company.** They were partly concerned with the 
interpretation of the extensive charter which Henry VII had granted to the 
London company. 


(3) In the second type of sub-organization, we meet the intermediary 
form which grew up within the framework of the regulated body and later 
developed into a separate legal form, viz., the joint-stock company. It 
will be remembered that the members of a regulated company were at 
liberty to combine in trading as long as they did not “colour” the goods. 
This practice is mentioned in Malynes’s Lex Mercatoria as well as in 
Dafforne’s Merchants Mirror. Dafforne’s book, which was apparently 
compiled in 1630, is a text-book on accountancy showing the mercantile 
practice at work. Although this book as well as Malynes’s work, which 
was first published in 1622, appeared some decades after the time of the 
emergence of the joint-stock company, there is no reason to suppose that 
the situation depicted by these authors was not essentially the same as that 
at the time when the joint-stock principle emerged. 

Dafforne’s book is dedicated 


to the Right Honourable and Right Worshipfull the Governours and Fellowship 


Merchant Adventurers of England, 
English Merchants for the Discovery of New Trades, 
Merchants of East-land, 
Merchants of England, trading into the Levant Seas, 
Merchants of London, trading inta the East Indies, 
Adventurers of the City of London, for a trade upon the Coasts and In- 
lands of divers parts of America. 


35] bid., pp. xiii f., and the documents collected in this volume. 

86M. Sellers, The York Mercers and Merchant Adventurers, 1536-1917 (Surtees 
Society, vol. CXXIX, 1917), xlix. In 1509, Norwich approached York, Hull, 
Beverley, and Newcastle and suggested common action, because “we suppose the 
merchants of the cytte of London wyll bynde alle merchants of England att their wyll 
and pleasure irom those marts”. 
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He classifies his subject in “proper, factorage and company accompts’’. 
It is the third section which reveals the common practice of trading by a 
separate joint body within the regulated form. When Dafforne speaks of 
“company”, he uses this phrase in a non-technical meaning, just as we 
might use the expression “trading in common”. Some examples taken 
from Dafforne will indicate what he means by referring to these 
“companies” : 

(a) Voyage to Amsterdam, consigned to Simmon Slodder, being in Company 

2/3 for Partner, and 1/3 for me. 


(b) Jacob Symonson, according to my order, hath remitted to Arthur Mumperson 
at Danisick, Florines 1722. 20 gros. to run upon exchange between the said 
Arthur, and me % gain, and losse etc. 

(c) Voyage to Lisborn, consigned to Diego del Varino: being in company 3/5 
Randoll Rice, and 2/5 for me debitor to Randoll Rice his account currant 
£ 566.13.4 D for 100. double Sayes, shipt thither in the White Lion, Mr. 
Jonas Jackson to be sold for our account, cost him ready money, with all 
charges abroad, etc.*7 


Trading to the places mentioned in these examples was reserved to some 
of the regulated companies to which Dafforne had dedicated his book. 
Thus, the trade with Amsterdam was the monopoly of the Merchant 
Adventurers, and that with Danzig was the privilege of the Eastlanders. 
Persons, who without being members traded to these places, were regarded 
as interlopers. It cannot be supposed that Dafforne, after having dedicated 
his book solemnly to the companies, intended to advise interlopers how to 
infringe the most valuable right of those to whom the book was dedicated. 
Consequently, the associations which Dafforne mentions were sub-organiza- 
tions within the body of the regulated company. 

Malynes knows two kinds of these associations which he calls “partner- 
ship”, namely “partnership by contract” and “partnership by imployment”. 
The first comes into existence 


between Merchants of their own authority, joyning themselves together for to 
deale and trade either for yeares or voyages; And this is properly called 
Partnership, where one man doth adventure a thousand pounds, another five 
hundred pounds, another three hundred pounds, and another foure hundred 
pounds, more or lesse as they agree amongst themselves to make a stock, 
every man to have his profit, or to bear losses and adventure according to 
their several stocks in one and many voyages for one or more yeares, besides the 
monies taken up at use to trade withall, proportionally according to the rates 
of their stocks by parts and portions to be divided into so many parts as they 
agree.38 





87Dafforne, The Merchants Mirrour (ed. 3, 1660), p. 39, nos. 174 ff. The 
examples are: no. 185; waste-book (London), Anno 1633, March 5; Journal (London) 
Anno, 1633, Feb. 17. 

88Malynes, op. cit., ch. xlii. 
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The second kind of partnership which Malynes mentions is a kind of 
commenda, where one factor abroad employs the money of different 
merchants for the purchase of a common stock of goods. 

We have now to ascertain the exact structural character of this type of 
sub-organization. Firstly, the use of the expression “partnership” by 
Malynes is without significance. It finds an explanation in the fact that 
neither the Roman*® nor the civil law knew of a joint-stock company and 
that the partnership was the nearest Roman form which the learned 
civilians, from whom Malynes had borrowed so freely, could apply to that 
product of medieval practice. It is, on the other hand, noteworthy that 
Dafforne, who uses the commercial terminology rather than the legal one, 
calls them “companies”, although this term had not yet acquired a technical 
meaning. 

Secondly, the associations of merchants within the body of the regulated 
form differed considerably from the classical Roman societas. The latter 
was strictly individualistic. It was based on a contract of the consensus 
type. It would be dissolved at any time. It did not operate in rem. The 
partnership referred to by Malynes presupposed the common membership 
of a trading body in the person of all partners. It was concluded “for 
years and voyages”, and the members agreed to make “a stock”. The 
common “venture” was a Schicksalsgemeinschaft, an association for good 
or bad, clearly distinguished from the contractual type. The latter is best 
exemplified by the abstract form of the societas negotiationis.“* 

The points, which today are considered as the distinguishing features 
of the partnership and the joint-stock company, are not of essential impor- 
tance for this type of sub-organization. It is usually said that the distinc- 
tions between the partnership and the joint-stock company are that the 
joint-stock company is a corporation and that it is characterized by limited 
liability. 


39W. W. Buckland and A. D. McNair, Roman Law and Common Law: A 
Comparison in Outline (Cambridge, 1936), at p. 229. There is no direct evidence 
that the Roman societas vegtigalium (lib. lvi, lib. xii, lib. viii, 2) is the root of the 
medieval development. However, the structure of the societas vegtigalium and of the 
Italian compera shows many similarities. The parts of the Digest and of the Codex, 
as well as parts of the Codex Theodosianus, on these tax-collecting societies, were 
reproduced in many medieval collections (¢.g., lex Romana Visigotorum). On the 
other hand, no author can find traces, as Endemann remarks (Studien in der 
Romanisch-Kanonistischen Wirtschafts-und Rechtslehre (1874), vol. I, at p. 375) 
of these tax-collecting societies in the medieval practice. 

4°F. Schultz, Rémisches Recht (Miinchen, 1934), at p. 101. 

*1In this connexion it may be mentioned that the German partnership also 
diverges considerably from the Roman type in compliance with modern needs (Sohm, 
Institutionen (ed. 16, 1920), p. 552). 
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With regard to the corporative incident it is the trend of the develop- 
ment of associations that their organization is loose in the initial stage and 
finally acquires the features of a corporation, when their staff becomes 
more permanent, when there is some property in common, and when 
more powers are accumulated in the hands of the governing body. How 
fluctuating is the alignment between an unincorporated association and a 
body corporate may be seen from the history of the English borough and 
the present position of the trade union. The trade union is not a corpora- 
tion in the eyes of the law, but the courts have not hesitated to find it 
capable of committing a tort.*? Professors Buckland and McNair com- 
ment on the “quasi-corporative” character of the trade unions and on the 
similar position of the friendly societies.** Further, according to the 
French and Italian doctrine, the (commercial) partnership is considered 
a corporation, a view which has offered difficulties to an English court in 
von Hellfeld v. Rechnitzer and Mayer fréres & Co.** Here Phillimore 
L.J. said: “I can conceive certain cases of bodies of which one might be 
doubtful whether they were corporations or not.’ From the structural 
point of view, the question whether an association satisfies the conditions 
prescribed by the law for a body corporate is one of degree and of discre- 
tionary legal classification and not one of essence. 

With regard to the limited liability, the commercial purpose of this 
type of enterprise, viz., the providing of ships and goods for trading abroad 
excluded as a matter of fact the incurring of post factum losses, except for 
claims for wages by the master and the crew or their respective representa- 
tives. Here, however, a different rule of law applied which finally found 
its expression in the well-known rule of Cutter v. Powell,“° where it was 
laid down in 1795 that if a sailor promised to serve during a complete 
voyage, for a certain sum, and he died before the ship returned, no wages 
could be claimed. The court based its decision on the agreement of the 
parties and was reluctant to find, on the evidence tendered, a commercial 
custom of this nature. It is, however, noteworthy that Grose J. stated that 
in point of fact bonds excluding the claims for wages unless the ship had 
returned “are in common use”, The practice to ask sailors to give bonds*® 
was intended to exclude the provisions of the Laws of Oléron which 





42Cf. here F. W. Maitland “The Unincorporated Body” in Collected Papers 
(Cambridge, 1911), vol. III, pp. 271 #., and in Selected Essays (ed. Hazeltine, 
Lapsley, Winfield, Cambridge, 1936), pp. 128 ff. See Taff Vale Railway Co. v. 
Amalgamated Society of Railway Servants, [1901] A.C. 426. 

4380p. cit., at p. 55. 

4471914] 1 Ch. 748. 

45(1795) 6 T.R. 320. 

46Cf, Edwards vy. Child, (1716) 2 Vern. 727, concerning a bond taken by the East 
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apparently permitted the sailor (or his successors) a pro rata claim.*’ 
The fact that these associations were compelled by the circumstances to 
trade on the cash principle made the liability for losses a brutum fulmen. 
However, that it still subsisted in law, may be seen from the reference 
by Bruce to the first joint-stock of the East India Company.** The learned 
author refers to a resolution which provided that the members of the 
sub-organization forming the first joint-stock were to be “entitled to the 
profits of the Adventure, or to be liable to the losses which might be 
attended”. Consequently, in the early joint-stock the liability for post 
factum losses still subsisted in law. 

It would thus seem that this type of sub-organization is an intermediary 
stage between the civilian partnership and the later English joint-stock 
which reveals already the initial features of the future joint-stock form. 

(4) At the end of the sixteenth century, there emerged the first English 
joint-stock companies. At that time English foreign trade began to expand 
once more, this time along trade routes hitherto unknown. Just as the 
introduction of new industries was protected by royal grants to individual 
inventors, the Tudors began to grant trade monopolies to single persons 
who attempted to discover new trade ways.*® Henry VII, who had failed 
in securing Columbus’s services, granted such personal letters patent to 
the Venetian John Cabot, to Hugh Eliot and Thomas Ashurste of Bristol, 
and to Gusalus and Farnandus, two Portuguese explorers.*° However, it 
soon became evident that a risk of such extent had to be carried out by 
joint action. Again, the idea of commercial corporateness produced a legal 
form appropriate to the economic situation. In examining the emergence 
of the Levant Company (1581), the East-India Company (1599), and 
the Russian Company (1553), it is convenient to disregard the chrono- 
logical sequence and to begin the analysis with the simplest evolutionary 
form and then to proceed to the more complicated cases. 

The Levant Company existed since 1599 or 1600 as a regulated com- 
pany of the usual type.** Within the body of this regulated company a few 


India Company from its sailors not to demand wages unless the ship returned to the 
port of London. 

*7See Grose J. in Cutter v. Powell (supra), and Malynes, op. cit., at p. 103. 

48). Bruce, Annals of the Honourable East India Company from 1600 to 1707-8 
(London, 1810), vol. I, p. 145. 

49°C. T. Carr, Select Charters, p. xxvii. 

50] bid., pp. XxXviii-xxix. 

‘1It appears that it was originally created as a joint-stock company (Scott, 
op. cit., vol. III, pp. 464-5). 
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members formed a separate organization which was devoted to the trade 
with Morea. This sub-organization exhibited clearly the features of a 
joint-stock. Professor Scott®* considers it as significant that the trade 
to Morea was separated from the other commercial activities of the mother 
company and was conducted by a group of members who traded as a 
joint-stock company which was known as the Morea Adventurers. Dr. 
Wood,** the historian of the Levant Company observes, on the authority 
of manuscripts which he found in the state papers, that the practice’ of 
organizing a separate joint-stock for the Morea trade was adopted as early 
as 1616, and that other joint-stocks were formed in 1622, 1624, and 1633. 
It is remarkable that the different joint-stocks designated for the trade 
with Morea were formed for a fixed period of years and enjoyed a trading 
monopoly within the ranks of the mother company. 

The association called the Morea Adventurers was limited in: space 
as well as in time, exactly as Malynes has described the second type of 
sub-organization which we have met in the body of the regulated form. 
The Morea stock exhibits, however, two new features which indicate a 
considerable advance, and explain why this organism has always been 
described as a joint-stock:** the Morea stock enjoyed a monopoly and 
traded under a separate firm. The monopoly of the Morea Adventurers 
was not based on a royal grant but on a by-law of the regulated company. 
It emanated from a law giver who in the legislative hierarchy was sub- 
ordinated to the creator of the monopoly of the mother company. The 
second innovation is that the Morea stock became known under a separate 
trading designation. We have seen that the corporate incident is a matter 
of degree and not of essence. A sub-organization trading as a separate 
firm was yet another step towards the acquisition of full corporate status. 
Moreover, it is obvious that the regulated company could hardly go beyond 
this without acting ultra vires, seeing that the ultimate recognition of the 
corporate status is invariably reserved to the state. The next phase towards 
complete corporate status could be evolved in two ways only: either from 
within, by the joint-stock sub-organization supplanting the features inherent 
in the mother form, as it occurred in the case of the English East India 
Company, or by the creative act of the state, i.e., by dint of a charter 
excluding all regulated incidents as it happened in the case of the Russian 
Company. 


52]bid., vol. I, p. 269. 

583A. C. Wood, A History of the Levant Company (Oxford, 1935), pp. 170-1. 

*4Bruce, op. cit., vol. I, p. 8: “The trade to the Levant also has been early 
cultivated by the English, and had been the subject of negotiations and treaties. It 
recently had been made over to a company trading partly on a joint-stock and partly 
as a separate stock.” 
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In the English East India Company, we come across similar evolution- 
ary stages. Professor Williston** and Mr. Mitchell** maintain that the 
members of the Early English East India Company were permitted to 
trade privately. This would imply that the company was originally of 
the regulated type. According to Professor Williston, this situation per- 
sisted till 1694; according to Mr. Mitchell till 1654. As far as the form 
is concerned, this view seems to be correct. The early practice, however, 
pointed clearly to the joint-stock idea. Thus the petition of the promoters 
of September 25, 1599, to the privy council says that “the trade of the 
Indies being soe remote, could not be traded on but on a jointe and united 
stock”.®°* On the other hand, the view of Professor Williston and Mr. 
Mitchell finds support in the provisions of the first charter of the company 
according to which “the company was empowered to grant licences, under 
their common seal, on specified conditions, to any persons to trade to the 
East Indies”.** The result is that the East India Company preserved the 
form of the regulated company, but in practice it was intended from the 
beginning to act as a joint-stock company. Here we observe the same 
tendency noticed in connexion with the examination of the compera of the 
Giustiniani, viz., the adherence to the customary form notwithstanding the 
change in the economic aims. 

Although in the East India Company the joint-stock idea did not 
emerge from the regulated principle, but the regulated feature was an 
incident additional and complementary to the joint-stock scheme, the first 
joint-stock of the East India Company was clearly in the nature of a sub- 
organization. Political considerations had induced the crown to postpone 
the grant of the charter to the company for some months, and in the end 
some of the original subscribers were rather reluctant to pay their propor- 
tions. The directors either had no power to enforce the calls or thought 
it not advisable to resort to the law; in any case they preferred to combine 
those of the original subscribers who were inclined to stand by their 
promises to a separate organization within the ranks of the company. 
Bruce, the historian of the East India Company, comments on this event: 





55S. Williston, “The History of the Law of Business Corporations before 1800” 
in Select Essays in Anglo-American Legal History, vol. III, at p. 200. 

56W. Mitchell, “Early Forms of Partnership” in ibid., at p. 194. 

57Bruce, op. cit., vol. I, pp. 112-3, cf. also p. 131: “The factors accompanying the 
ships had to give security for their fidelity, and for what was foreseen to be the 
greatest risk which the concern had to fear, that they should abstain from all private 
trade.” 

58Jbid., vol. I, pp. 136-7. Later this licensing power was freely used; and, in 
1694, the date mentioned by Williston, special measures against the “permission 
ships” and against the usage to authorize this private trade became necessary. 
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Recourse, therefore, was had to the expedient of forming a_ subordinate 
Association of the stockholders, who were willing to pay the sums required 
for the equipment and cargoes of the first voyage, and therefore, were exclusively 
to be entitled to the profits of the adventure, or to be liable to the losses with 
which it might be attended; but this subordinate Association was to act as the 


London East India Company, and to be responsible to its Governor and Court 
of Committees.5® 


The same type of sub-organization was employed for the subsequent 
voyages.°° We conclude, therefore, that the structure of the East India 
Company is connected with what we have called the second type of the 
sub-organization in two points. First, the first twelve stocks were separate 
stocks designed for special voyages only. Before 1613 not a single per- 
manent joint-stock had been formed. This is in conformity with the 
observations of Malynes and Dafforne, and the position of the Morea 
stock. Secondly, the charter of the company still reserved the privilege 
of separate trading to the members. In addition, the feature that the 
subscribers to the joint-stocks were a sub-combination among the members 
of the company, was obviously borrowed from the regulated form. Thus, 
in the English East India Company the transitory phases from the regulated 
to the joint-stock type are clearly perceptible. 

The Russian Company is usually regarded as the first joint-stock 
company in England (1553). Professor Scott suggests that “the Russia 
company represents the evolution of the joint-stock from the regulated 
company”.®? There is, however, a structural peculiarity which offers 
some difficulty in the way of accepting that suggestion. Separate trading 
of the single members was not even reserved, as in the East India charter, 
but expressly excluded. It was resolved that there “should be one common 
stocke of the company and that no member or servant might trade on his 
own account”.®* It is probable that this resolution represents an attempt 
to provide a radical solution for the problem of colouring goods which was 
at the very root of the regulated idea. Later (1669), the Russian Company 
was changed into a regulated association, and within this body a separate 





59Jbid., vol. I, p. 145. 6°/bid., vol. I, p. 191. 

61In the same year the African Company was formed. Its structure need not 
be analysed here because it was clearly in the form of a partnership and it traded 
without a charter or a monopoly for a number of years. It is, however, interesting 
that the undertaking, though not incorporated, was frequently described as a “com- 
pany”, that it issued shares, and that records of its meetings were kept (Scott, op. 
cit., vol. I, p. 21). 

82] bid., p. 18. 

®3Hakluyt, vol. II, p. 240. 
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joint-stock developed, namely the Greenland Company which is mentioned 
by Sir Josiah Child in his New Discourse of Trade (about 1670).™ 

(5) The view that the joint-stock company developed from the regu- 
lated type is corroborated by the following considerations : 

Almost at the same time when the joint-stock emerged, there took 
place the dispute on monopolies which finally led to the statute of 1623. 
Malynes, when dealing with the various suggestions put forward in this 
connexion, says: 


Others make a difference between Companies or Associations, dealing in a joynt 
stoke or apart; affirming the negotiation of a joint stock to be within the com- 
passe of a Monopoly: neverthelesse they would be contended to tolerate the same 
for the imployment outward. But for the returnes homeward they would have a 
division in kind or species, of the commodities which they receive: which is con- 
trary to the manner of the Portugals, whose experience hath made apparent into 
us, that they have for many yeares sold their spices and other East-India com- 
modities with good order and reputation for their benefit.®* 


The reformers to whom Malynes refers consider the joint-stock company 
apparently as an abuse of the regulated type, and they suggest, quite 
logically, to reduce it to the form from which it had risen. 

Further, William Sheppard, who had written the earliest special treatise 
on corporations (1659), puts the companies on the same level as the 
guilds, fraternities, and fellowships,°* which were devoted to the promo- 
tion of trade. Sheppard’s observations permit the conclusion that the 
constitution of the joint-stock company did not offer any difficulties to the 
lawyer and fitted in the idea of corporateness to which he was accustomed.** 

(6) In summing up the English development, we may say that the 
joint-stock company is the product of the creative principle of commercial 
corporateness which, in unbroken continuation, evolved the legal forms 
for combined trading corresponding to the economic expansion. In par- 
ticular, the joint-stock company is derived from the practice of forming 
sub-organizations in the body of the regulated company, and there is no 
incident which points to the approach from the loan type as was the case 
on the Italian side. 


Sir J. Child, New Discourse of Trade (ed. 1804), p. 96. 

65Malynes, op. cit., at p. 153. 

86W. Sheppard, Of Corporations, Fraternities and Guilds (1659), at p. 5. 

®TReference should further be made to two features mentioned by Scott (vol. I, 
pp. 4-5) : that the guild orzned some property in common which was mainly employed 
for social and charitable purposes; and that the festive social gatherings, which were 
customary in the early joint-stock companies, resembled closely the ceremonies 
which were in use with the guilds. 
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IV 


The object of this study has been so far to examine the origin of the 
joint-stock principle in England. The result at which we have arrived 
permits, however, of some generalization, as may be seen from the study 
of the subsequent development on the continent. 

(1) On the continent, the first joint-stock company of the modern type 
was the Dutch East India Company (1602). “At the dawn of the 17th cen- 
tury, there rises like a meteor the great Dutch East India Company, the 
model for other companies in Holland, structurally totally different from 
those montes which, according to the leading doctrine, embody the germ of 
the joint-stock company.”** France followed the Dutch example in 1604, 
Sweden in 1615, Denmark in 1616, and the Electorate of Brandenburg in 
1651. The preamble of a much later French statute (1664) on the re- 
organization of the French India Company refers to the Dutch neigh- 
bours.® The fact that all modern joint-stock companies on the continent 
are modelled on the Dutch example, simplifies the inquiry: If we can 
trace the origin of the Dutch East India Company, we shall have found 
the key for the subsequent development on the continent. 

(2) We resort, again, to the method of analysing the structural 
situation. 

The preamble to the Octroi of the Dutch East India Company of 1602 
says, inter alia: 

whereas in the last ten years some of the foremost merchants have formed 

“companies” in the city of Amsterdam which have undertaken a promising trade 

to the East Indies; and whereas different other merchants in Zealand, on the 

Maas, in North Holland and in West Friesland have been induced to form 

similar “companies”; and whereas the government has considered it in the best 

of the United Provinces and their good citizens that the trade were to be brought 
under a good general order, policy, correspondence and community (gemeen- 


schap), it is provided that these companies are united and that the said adventure 
is done under a fixed unity government and policy."° 


This preamble reveals already the structural character of the Dutch East 
India Company. It was a compulsory shipping cartel, initiated at the 
instance of the state, which consisted of a number of smaller companies. 


68Lehmann, op. cit., p. 7. 
69P, Bornier, Conférences des Ordonnances de Louis XIV (ed. 1755), pp. 476-7. 


“ 


The preamble runs as follows: . étant certain et par le raisonnement ordinaire 
et naturel et par l’experience de nos voisins que le profit surpasse infinitement la 
peine et le travail... .” 

7°Lehmann, op. cit., pp. 29-30. 
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The peculiar feature of this cartel was that it was promoted in the form of 
a corporation, with the view to securing united government. The newly 
formed combine consisted of a number of chambers which were organized 
on the local principle (for instance the chamber of Amsterdam, of Rotter- 
dam, of Zealand). These chambers deputed some of their members to the 
general council of governors (Bewindhebbers) which directed the policy 
of the general company. The chambers collected the moneys of those 
members who were desirous of partaking in the adventures, and they 
provided and equipped the ships which were considered as being the 
property of the chambers. The octroi neither creates nor mentions a joint- 
stock common to the whole company. The profits were shared by the 
chambers pro rata, and they distributed them among their members. 
Though the constitution of the Dutch East India Company owes its 
creation to a different process, it has still much affinity with that of an 
English regulated company. The chambers of the Dutch company were 
clearly in the nature of sub-organizations on the local principle which we 
have observed in the regulated body. In addition, the fact that the Dutch 
company acted as a unit in external affairs but that internally ownership 
in the stock and in the government was separate, conformed with the 
peculiarities of the English regulated form. This view is confirmed by the 
observations of an anonymous essayist of 1770."' The close structural 
relationship of the Dutch East India Company to the English form is 
further evidenced by the associations which preceded the Dutch company 
and which were finally merged into it. The most important of these 
associations was the Company van Verre (1595), and the Brabant Com- 
pany which was formed in Amsterdam in 1599. Grotius refers to these 
associations in a treatise which appears to be written before the formation 
of the Dutch company.** When dealing with the influence of good faith 
on commercial relations he exclaims proudly that nowhere these associa- 
tions “tam magnas esse, out tam durabiles: quippe alibi commune corrumpi 


1Essay on the East India Trade with a Comparative View of the Dutch, French 
and English East India Companies (1770), pp. 18-9 (British Museum Political Tracts, 
no. E 2096/3.): “The States General, who saw clearly the great national benefits 
to be derived from the East India trade and that it would not possibly be carried on 
to so distant a part of the world by separate adventures, whither to the advantage 
of themselves or the public, obliged in some measure, the several parties who had 
first attempted it to unite into one body, to whom they granted the most ample 
powers that could be deemed necessary. Every territorial, or other acquisition of 
the company in India, was considered by that wise body as a national one. Their 
property at home, or abroad, was held sacred as any man’s private property.” 

72H. Grotius, Parallelon Rerumpublicarum, liber tertius: de moribus ingenioque 
populorum Atheniensium, Romanorum, Batavorum (ed. J. Meerman. Haarlem, 
1801-3), vol. I. 
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privatis commodis, hic perpetua fide contineri concordiam’."* These 
associations are, so far as we can judge from the scanty material which 
has come down to us, in the nature of sub-organizations of the second type 
which we met embodied in the English regulated form. This supports 
the view that this type was germinal for the subsequent evolution of the 
joint-stock. 

(3) These considerations seem to justify the following conclusion as to 
the modern continental development : 

The evolution of the Dutch East India Company, as the mother of the 
subsequent continental joint-stock companies, confirms the thesis put for- 
ward in this article that the joint-stock principle has nothing to do with 
the Italian scheme. The Dutch company has clearly developed from earlier 
forms of combined trading, and there is no indication that it came into 
existence by means similar to those employed in the case of the St. George’s 
Bank, i.e., by the substitution of dividend for interest. 

Though this negative statement would suffice to confirm our view that 
the joint-stock principle has not developed from the loan type, it still 
leaves open the question: where, then, does the Dutch and, consequently, 
the modern continental development originate if not in the Italian compera? 
Three answers are possible to this question. 

Professor Carl Lehmann has characterized the associations preceding 
the Dutch East India Company as shipping companies. From this he 
forms the conclusion that the joint-stock company originated in this 
peculiar form of the partnership. He was apparently induced to this view 
by the fact that in the shipping company the partner was entitled to abandon 
his share and thereby to evade a liability for post factum losses. Mitchell,"* 
it is submitted, rejects rightly this view. We have seen that limited 
liability finds its explanation in the fact that the associations had to conduct 
their trading on the cash principle and that they excluded the liability for 
sailors’ wages by special bonds. Lehmann does not pay sufficient regard 
to the English development. England is the only country which permits 
a continuous review of the evolution. This fact can hardly be over- 
estimated, even if we take into account the peculiarities of the English 
development which, in a cosmopolitan matter like the organization of a 
seafaring combine, were not of decisive character. 

The second explanation of the emergence of the joint-stock principle 
in Holland is that it has been transplanted from England. In favour of 
this view it could be said that undoubtedly the joint-stock company was 
known in this country about fifty years before it came into existence in 





73] bid., p. 101. 
74Mitchell in Select Essays in Anglo-American Legal History, vol. III, at p. 192. 
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Holland. This view appears to be confirmed by the close commercial inter- 
course between England and Holland in consequence of the wool trade, by 
the common religious and political interests of the two countries, and by 
the great public and secret support which queen Elizabeth extended to the 
United Provinces. In particular, this assumption would appear to be 
supported by the fact that the English and the Dutch East India Companies 
were keen competitors, that the English association was formed with the 
view of winning the race against the Dutch, and that the English company 
was incorporated two years before the Dutch came into existence. 
Finally, there is a possibility that the associations preceding the Dutch 
East India Company were sub-organizations of the second type in the 
body of local combinations similar to the English regulated form. This 
would imply that the joint-stock idea owes again its emergence to the 
coincidence of those two sets of facts which we have met on the English 
side: vis., the existence of a great commercial corporation and of unin- 
corporated associations which by their peculiar trading evolved the limited 
liability and finally supplanted all other constitutional incidents of the 
mother corporation. This view finds support in the fact that in those days 
England and Holland formed part of the same economic unit, at least as 
far as foreign trade was concerned, and that similar economic conditions 
are bound to produce a similar legal result. It matters little whether we 
consider the Dutch development as the direct continuation of the English 
line, or, what seems to be the preferable view, whether we assume, in 


accordance with the latter explanation, that this is a question of purely 


municipal character. In either case, the joint-stock company is a product 
of the creative principle of commercial corporateness which was active in 
the northern countries and which never failed to keep pace with the 
progress of the economic development. 


M. ScHMITTHOFF 


The Temple. 








EXPATRIATION OF INFANTS 


BEING A STUDY IN THE CONFLICT OF LAWS BETWEEN CANADA 
AND THE UNITED STATES 


"THE common law of England has from time immemorial recognized as 
firmly established the principle that birth in a country conferred 
citizenship therein. This principle, which finds its expression in the term 
jus soli, was reaffirmed in Calvin’s Case,’ where it was declared that “they 
that are born under the obedience, power, faith, ligealty or ligeance of the 
King are natural subjects and no aliens”. The common law of England, 
in this respect, became the law of the United States from the beginning.* 
Later, the fourteenth amendment to the constitution of the United States 
reaffirmed the jus soli, by declaring that “all persons born or naturalized 
in the United States and subject to the jurisdiction thereof are citizens of 
the United States . . .”.*| For many years American courts upheld citizen- 
ship by birth within the United States as inviolable from governmental or 
other interference. This again was following closely the old common-law 
doctrine Nemo potest exuere patriam. In Calvin’s Case it was said: 
“Ligeance is a true and faithful obedience of the subject due to his 
Sovereign. This ligeance and obedience is an incident inseparable to every 
subject; for as soon as he is born he oweth by birth-right ligeance and 
obedience to his Sovereign.”*® A distinguished American commentator, 
writing in the early part of the nineteenth century, declared that “the better 
opinion would seem to be, that a citizen cannot renounce his allegiance to 
the United States without the permission of the Government to be declared 
by law; and that, as there is no existing legislative regulation on the case, 
the rule of the English law remains unaltered’’.® 
In modern times, the law of England has been altered by statute to 
permit expatriation, or the right of a person to redetermine after birth 
where his or her allegiance should lie. In this manner the British Natural- 
ization Act, 1870," brought into the law of England a principle which had 





14 Coke’s Rep. la. 2Ibid., at p. 9. 

32. ynch v. Clarke, (1844) 1 Sandford Ch. 583. 
*Code of the Laws of the U.S. A. 1935, p. xxxii. 
54 Coke’s Rep. la, at p. 8. 

®Kent’s Commentaries, vol. II, at pp. 49 ff. 

733 & 34 Vict., c. 14 (Imp.). 
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by that time become almost universal. Two years previously, in 1868, the 
congress of the United States by statute had declared that “the right of 
expatriation is a natural and inherent right of all people, indispensable to 
the enjoyment of the rights of life, liberty and the pursuit of happiness’’.* 
The occasion for this pronouncement is historically replete with interest. 
It followed the famous fenian raids, in which large numbers of naturalized 
American citizens, who had previously renounced their British allegiance, 
participated. Many of these Americans were captured and dealt with by 
the authorities. Notorious were the cases of Warren and Costello, who 
were arrested and placed on trial for participating in the insurrections. At 
the trial they were refused certain jury privileges ordinarily accorded to 
aliens, on the ground that, in the view held by the British government of 
English law, they were still British subjects and that there was no right 
of expatriation without the consent of the first sovereign. This brought 
the subject squarely into the heated arena of a strained international 
situation. 

Much discussion took place on both sides. The British view, which, 
incidentally, had been previously shared by many Americans, was that 
there could be no right of expatriation. This was also the more generally 
accepted view of the American courts.® As far back as March 27, 1797, 
the question had arisen in the relations between the recently liberated 
American colonies and the government of Great Britain. On that date 
Grenville wrote to King, the American minister to the court of St. James: 
“No British subject can, by such a form of renunciation as that which is 
prescribed in the American Law of Naturalization, divest himself of his 
allegiance to his sovereign. Such a declaration of renunciation made by 
any of the King’s subjects, would instead of operating as a protection to 
them, be considered an act highly criminal on their part.”?° The American 
attitude had been first seriously expressed by Buchanan as secretary of 
state early in 1845."* It was to the effect that the right of expatriation 
followed naturally and logically from the rights, guaranteed by the con- 
stitution to all citizens, of life, liberty, and the pursuit of happiness. It 
was indispensable to the effectual exercise of these rights that a person 


8Enacted July 27, 1868, as c. 249; Rev. St. U. S. 1878, c. 1999; 8 USCA, 15. 

*See Kent’s Commentaries, vol. II, at pp. 45 ff., where the cases are collected 
and discussed, and, in particular, see the following: Talbot v. Janson, 3 Dallas 133; 
The Case of Isaac Williams, cited in 2 Cranch 82, n.; Murray v. The Charming Betsy, 
2 Cranch 64; The Santissima Trinidad, 7 Wheaton 283; Inglis v. Trustees of the 
Sailor's Snug Harbor, 3 Peters 99; Shanks v. Dupont, 3 Peters 242; Alsberry v. 
Hawkins, 9 Dana 178. 

19Moore, International Law Digest, vol. III, at pp. 552-3. 

11] bid., at pp. 566-7. 
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should be able to determine for himself to which sovereign he should owe 
his allegiance, of which country he wished to be a citizen. In a letter of 
instructions to Bancroft, American minister to England, dated October 28, 
1848, Buchanan emphatically declared: “Whenever the occasion may 
require it, you will resist the British doctrine of perpetual allegiance, and 
maintain the American principle that British native-born subjects, after 
they have been naturalized under our laws, are, to all intents and purposes, 
as much American citizens, and entitled to the same degree of protection 
as though they had been born in the United States.”*” 

Finally, in 1868, probably on the crest of a wave of popular emotion, 
congress passed the act above referred to; and in 1870 the parliament of 
Great Britain adopted the Naturalization Act, both statutes being intended 
to effect the same general purpose, but the latter being perhaps couched in 
somewhat more modest language.’* On September 16, 1870, a treaty was 
entered into between Great Britain and the United States, which provided : 


I. Citizens of the United States of America who have become, or shall become, 
and are naturalized according to law within the British Dominions as British 
Subjects, shall, subject to the provisions of Article II, be held by the United 
States to be in all respects and for all purposes British Subjects, and shall be 
treated as such by the United States. 

Reciprocally, British Subjects who have become, or shall become, and are 
naturalized according to law within the United States of America as citizens 

. thereof, shall, subject to the provisions of Article II, be held by Great Britain 
to be in all respects and for all purposes citizens of the United States and shall 
be treated as such by Great Britain.™* 


Thus at last the right of expatriation as between Great Britain and the 
United States of America was firmly established. 

Thereupon, there followed in the United States a series of cases in 
which the courts were called upon to determine whether, in a given case, 
expatriation had taken place. It was established that in order for expatria- 
tion to take place there must be an actual removal from the country of which 
the individual is then a citizen or a subject, made voluntarily by a person of 
full age and under no disability, as a result of a fixed determination to 


12] bid., at p. 566. 

13See Kent's Commentaries, vol. II, at p. 49, n. (e): “The Act of Congress of 
July 27, 1868, after reciting that the right of expatriation is a natural and inherent 
right of all people, etc., enacts that any declaration ... etc., of any officers of this 
government which denies . . . etc., the right of expatriation is hereby declared incon- 
sistent with the fundamental principles of this government. ... By the more modest, 
but more effective St. 33 Vict., c. 14, s. 6, British subjects cease to be such, in most 
cases, upon becoming naturalized in a foreign state.” 

14U.S. Statutes at Large, vol. XVI, at p. 775. 
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change his domicile as well as to throw off the former allegiance and to 
become a citizen or a subject of a foreign power.’® What, then, of the case 
of a minor, or of a person who has not attained the age of twenty-one 
years?*© In the case of Ludlam v. Ludlam™ it was held by the New York 
court of appeals that a minor was totally incapable of making any election 
in regard to his citizenship. It followed, therefore, that a minor could not 
expatriate himself. This was a logical deduction from the principle recog- 
nized in the law of contracts that an infant, not being sui juris, is incapable 
of binding himself absolutely by contract.’* The act of election, being one 
which requires the exercise of a considerable degree of discretion, is 
reserved by the law to persons who have attained their majority. Recently 
it was held that “a native-born citizen who has not attained the age of 
twenty-one years cannot renounce allegiance to the United States”.’® 
The problem then arose as to whether the parents of a minor have the 
power to destroy his rights to the privileges and immunities of citizenship 
in the United States to which he becomes entitled by birth. It was soon 
established that the parents of a minor should not have the power to 
expatriate their child. In the case of Ex parte Chin King,”° it was held 
that “‘a father cannot deprive his minor child of the status of American 
citizenship, impressed upon it by the circumstances of its birth under the 
Constitution and within the jurisdiction of the United States. This status, 
once acquired, can only be lost or changed by the act of the party when 
arrived at majority, and the consent of the government.’*' In the case of 
Vermont v. Jackson, the supreme court of Vermont was called upon to 
decide whether the removal to Canada, during his minority, of one born 
an American citizen would divest him of such citizenship. It was held: 





1511 Corpus Juris, at p. 784, and cases cited in n. 18 to n. 24. 

16In answering this question it may be necessary to touch upon some very com- 
plicated problems, without fully dealing with them. This will be necessary, however, 
in order that it may be possible the sooner to arrive at the main topic of this study, 
which is devoted to a critical evaluation of what, it is submitted, is a complete reversal 
of the law of the United States as it was hitherto established. Its interest to Canadians 
is twofold: first, because of its effect upon the status of many persons now residing 
in Canada, and secondly, because of the fact that part of the justification for this 
reversal is attributed to the interpretation placed by an American court upon a 
Canadian statute. 

17(1863) 26 N. Y. 356. 

18Pollock on Contracts (ed. 10, London, 1936), at p. 55. 

19U, S. ex rel. Baglivo v. Day, (1928) 28 F. (2nd) 44. 

20(1888) 35 F. 354. 

21Jbid., at p. 356. 

22(1907) 65 Atlantic 657. 
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We have no hesitation, therefore, in finding that Horatio Nelson Jackson was 
born in Massachusetts. And, this being so, he was born an American citizen, and 
his removal to Canada during his minority would not divest him of his character 
as such, nor could his father, John Jackson, do anything after his birth to deprive 
him of it: Van Dyne, Cit. 43 (Hernandes’s Case). His American citizenship 
attended him, abided with him, and was available to him, until he himself, after 
attaining his majority, by his own voluntary act, did something to legally divest 
himself of it.2% 


The attitude of the courts, in this connexion, was shared by the execu- 
tive, for we find on April 7, 1888, Bayard, then secretary of state, writing 
as follows: 


The general view held by this Department, is that a naturalized American citizen 
by abandonment of his allegiance and residence in this country and a return to 
the country of his birth, animo manendi ceases to be a citizen of the United States ; 
and that the minor son of a party described as aforesaid, who was born in the 
United States during the citizenship there of his father, partakes during his legal 
infancy of his father’s domicile, but upon becoming sui juris has the right to elect 
his American citizenship, which will be best evidenced by an early return to this 
country.?* 


On February 15, of the same year, writing to the American minister to 
France, Bayard had declared: 


When a person born in the United States (of French parentage) arrives at 
twenty-one in a foreign country, the mode of expressing his election to be a 
citizen of the United States is by promptly returning to the United States. The 
same distinction is applied to children born abroad to citizens of the United States. 
There is, in both these cases, what is called double allegiance; and by the law 
of nations the nationality of such persons is to be determined by their own election 
of nationality at their majority, which election is evidenced by placing themselves 
in the country they elect. Should such persons after electing the United States, 
and here taking up their domicil, go to France for transient visit, it will be your 
duty to protect them as citizens of the United States.?° 


The law as declared in Vermont v. Jackson appears to have been gen- 
erally accepted, and was regarded as good authority until Ostby v. Salmon*® 
came before the supreme court of Minnesota, and the latter court saw fit to 
cast some doubts upon the proposition that a minor is incapable of 
expatriating himself or of being expatriated. In that case it was held that, 
where a minor born in the United States was taken to Canada, of which 
country, while he was under age, his father became a naturalized citizen, 
and he returned to the United States during minority, he could not resume 
his native allegiance at majority. Since in the most recent case upon this 





23]bid., at p. 659 (per Powers J.). 25] bid., at p. 548. 
24Moore, op. cit., at p. 542. 26(1929) 225 N. W. 158. 
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subject*’ the authority of Ostby v. Salmon was preferred to that of Vermont 
v. Jackson, it is well, at this point, to analyse the facts and law therein set 
forth. The plaintiff had brought an action against the defendants who, in 
their capacity as election judges at a village election held on December 6, 
1927, had denied him the right to vote on the ground that he was not an 
American citizen. The plaintiff was born in Minnesota on December 17, 
1895, and when he was thirteen months old his parents moved to Canada, 
where the plaintiff lived with them until he was fourteen, and then returned 
to his native town in Minnesota, where he resided ever since except for the 
time he served in the army during the Great War. During the plaintiff's 
minority and while living with his father in Canada, the latter had become 
a British subject through naturalization. The question for determination 
was whether the plaintiff had lost his American citizenship and had become 
a British subject upon the naturalization of his father while he was a minor 
resident with him. If he did, the plaintiff was not a citizen of the United 
States on December 6, 1927, and the defendants had rightly denied him the 
right to vote. 

The judgement begins with the proposition that the plaintiff was origin- 
ally a natural-born American citizen: “By being born here, the Plaintiff 
acquired citizenship and remained a citizen, unless by his father’s natural- 
ization during the Plaintiff’s infancy they both became British subjects.”** 
The court was then faced with the proposition that had been laid down 
earlier that a minor could not give active concurrence to a change of nation- 
ality. In reply to this the court said: 

there are voluntary acts of parents which bind the minor children as if voluntarily 

done by them. Thus the birth of children in England to parents born and living 

there could not prevent the children becoming citizens of the United States if the 
father brought them to this country and was naturalized while they were minors. 

Under the existing convention between the two countries, the voluntary expatria- 

tion of a citizen of the one, by becoming naturalized under the laws of the other, 

transforms the minor children then residing with him from the citizenship of their 


birth to that of the country granting the father naturalization. 8 USCA Art. 7 
(R.S. Art. 2172).29 


The court then went on to examine the apposite Canadian statutes. First, 
s. 15 of the Canadian Naturalization Act*® provided that “an alien to whom 
a certificate of naturalization is granted shall, within Canada, be entitled to 
all political and other rights, powers and privileges, and be subject to all 
obligations to which a natural born British subject is entitled or subject 


27United States v. Reid, (1934) 73 F. (2nd) 153. 
28Ostby v. Salmon, supra, at p. 158 (per Holt J.). 
2°Jbid., at p. 159. 

°0(1881) 41 Vict., c. 13 (Dom.), s. 17, subsequently, R. S. C. 1886, c. 113, s. 15. 
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within Canada—with this qualification, that he shall not when within the 
limits of the foreign state of which he was a subject previously to obtaining 
his certificate of naturalization, be deemed to be a British subject unless 
he has ceased to be a subject of that state in pursuance to the laws thereof, 
or in pursuance of a treaty or convention to that effect”. S. 26 of the same 
act read: “If the father, or the mother being a widow has obtained a cer- 
tificate of naturalization within Canada, every child of such father or mother 
who, during infancy has become resident with such father or mother within 
Canada, shall, within Canada, be deemed to be a naturalized British sub- 
ject.”** The court then came to the following conclusion in this connexion : 
“The Plaintiff lay stress upon the words ‘within Canada’ but those words 
are found in both sections, and there can be no doubt that under the section 
first quoted an American born adult who is naturalized in Canada loses 
his American citizenship.”** Finally the court proceeded to an examination 
of the convention or treaty with Great Britain proclaimed September 16, 
1870, which was made for the express purpose of regulating the citizenship 
of citizens of the United States who had emigrated to the British dominions 
and of citizens of the British dominions who had emigrated to the United 
States and declared: 


It seems to us that, if the purpose of this treaty relation is kept in mind—to 
prevent controversies between the two nations as to citizenship—it is very desir- 
able that the minor child of a father who changes allegiance by naturalization also 
changes allegiance with him, so that, if either he or the child should return to 
the country of their birth and renew their citizenship there, the same procedure 
as to both must be followed. It tends to restrict the uncertain application of the 
dual allegiance rule to fewer persons, which would appear to be a desirable 
object. There are expressions in some opinions of a dual allegiance applied to 
a child born in one country and removed to another by his parents, and also state- 
ments that a child born in this country cannot lose American citizenship except 
by his own voluntary act. (Reference to State of Vermont v. Jackson and 
Ludlam v. Ludlam). But language of a decision must be interpreted in the light 
of the facts of the particular case and the proposition of law therein necessary 
to state and apply. 

In no case to which our attention has been called has it been held since the 
treaty of 1870 with Great Britain and the existence of our present naturalization 
law that the minor child of a British subject, residing with the father when he is 
here naturalized, does not become as much of an American citizen as the father, 
though the child was born in a British Dominion. We apprehend the same would 
hold true in respect to a child born here and by its father taken to Canada, where 
the father is naturalized while the child is a minor under his care and custody. 
Even the first declaration of intention has been held to enure to and be the act of 
the minor (Boyd v. Thayer, 143 U.S. 135). It would seem that the treaty of 





31(1881) 41 Vict., c. 13 (Dom.), s. 30, subsequently, R. S. C. 1886, c. 113, s. 26. 
320stby v. Salmon, supra, at p. 159. 
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1870 and the legislation of the two countries did not accomplish all that was 
intended if uncertainty exists as to the citizenship of the American born children 
of fathers who removed from here to some British dominion and there became 
naturalized while these children were minors living with them; and the same with 
the many children born in the Dominions of Great Britain whose fathers brought 
them to the United States where, while minors living with their fathers, the 
fathers became naturalized.?* 


In a subsequent case, Koppe v. Pfefferle,** the plaintiff, while a child, 
removed with her parents, citizens of the United States, to Canada. There 
the father was naturalized as a British subject. The family returned to 
Minnesota during the plaintiff's minority. The father died without 
reacquiring citizenship in the United States. The supreme court of Min- 
nesota divided very sharply in reference to what should be done in this case. 
The judgement, which is recorded as per curiam, was only the judgement 
of a majority. It is to be noted that Hilton J. took no part in it, that Stone 
and Loring JJ. dissented, and that Holt J. had delivered the judgement in 
Ostby v. Salmon. In view of these facts, the judgement in Koppe v. 
Pfefferle leaves much to be desired. It reads as follows: “This summary 
of the facts shows that the case is ruled by Ostby v. Salmon where we held 
on parallel facts that a minor removing from this country to Canada, where 
the father during the minor’s infancy was naturalized as a British Subject, 
was not restored to American citizenship by his return to this State while 
still a minor, and hence that he had no right to vote.”** It was therefore 
held that the plaintiff became and still remained a citizen of Canada by 
virtue of her father’s naturalization there. 

Such was the state of the law when the celebrated case of Jn re Reid** 
fell to be decided by the courts of Oregon. In this case Arla Marjorie Reid 
had filed a petition with the district court of Oregon for repatriation under 
s. 4 of the act of September 22, 1922, as amended by the act of July 3, 1930, 
tit. 8, USCA, s. 369. The designated examiner recommended dismissal, 
whereupon the petitioner applied for a full hearing in court, which was held 
before district judge Fee. 

The petitioner was born at Newton, Iowa, on March 31, 1901, of 
American parentage. In 1904, her father, then a citizen of the United 
States, removed with her to Canada, where he took up a homestead, and, 
while the petitioner resided with him, was duly naturalized as a Canadian 
citizen on June 27, 1907. On February 11, 1919, the petitioner was mar- 
ried to Sherman Reid, a citizen of Canada. She was at the time of her 
marriage a minor, and had never exercised any rights as a Canadian citizen. 


33] bid., at pp. 159-60. 85. bid., at p. 41. 
34(1933) 248 N. W. 41. 36(1934) 6 F. Supp. 800. 
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She had never voluntarily acquired any citizenship other than that of the 
United States. She continued to reside in Canada until January 23, 1933, 
when she entered the United States at Blaine, Washington, ostensibly for 
a visit. It was her intention to reside permanently in the United States and 
to repatriate herself. She was of good moral character and attached to the 
principles of the constitution of the United States. At the time of entry 
she was not in possession of an unexpired emigration visa, and paid no 
head-tax. The petitioner had never made formal declaration of intention 
and her husband had never been naturalized in the United States and was 
not then a citizen thereof, although eligible to become one. 
Judge Fee in delivering judgement said: 


Petitioner claims the right to restoration of citizenship by virtue of an Act of 
Congress permitting “a woman who has lost her United States citizenship by 
reason of her marriage to an alien eligible to citizenship” to be naturalized “if 
eligible to citizenship and if she has not acquired any other nationality by affirma- 
tive act.” Title 8, USCA 369. Mrs. Reid is eligible for citizenship. ... She 
did not acquire any other nationality by affirmative act.... The sole basis of 
the attempt to prevent petitioner from reclaiming her native allegiance in accord- 
ance with the strict letter of the congressional enactment is the contention that 
the terms of the statute do not apply to her, since she had already lost her 
citizenship by the naturalization of her father in Canada while she was still a 
minor. This construction is narrow and technical in view of the tenor of the 
other acts of the Congress favoring repatriation of the native-born. 8 USCA, 
ss. 369a, 372a. 

When the exclusion of the petitioner is sought upon principles which 
transcend the incidents of isolated cases, and open the road to involuntary 
exile of native-born citizens of the United States, the rights guaranteed by our 
basal law to a person born in this country must be reaffirmed. ... Since the 
laws of Canada at that time in force conferred citizenship in that country upon 
all minors whose fathers were naturalized there, it is urged petitioner could not 
be accorded rights of citizenship by the United States without violation of the 
treaty. This result is demanded neither by the Statute nor the treaty. .. . 

Clearly the limitation “within Canada” indicates an intention to permit the 
minor to resume his native allegiance in the country of his birth. This deduction 
appears more logical when it is considered that by a subsequent statute the right 
of a minor to select in accordance with the principles of international law, between 
citizenship in Canada and the country of his birth, is affirmed. Statutes of Canada, 
1886, c. 113, s. 15, provides that a naturalized alien shall not be deemed to be a 
British subject “when within the limits of the foreign state to which he was 
subject . . . unless he has ceased to be a subject of that state in pursuance to the 
laws thereof, or in pursuance of a treaty or statute to that effect.” In answer, it 
may be said that this proviso does not apply. No law of this country broke the 
tie of citizenship by birth when Mrs. Reid was naturalized in Canada by her 
father’s act. Nor does the treaty require such a termination of her rights. 

The compact itself contains no language which expressly destroys citizen- 
ship in the United States of a person naturalized in the British dominions, nor 
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specifically does it attempt to forbid the exercise of the option of a minor at 
maturity between the country of his birth and the country in which, without his 
concurrence, he may have been naturalized. The document, by Article III, 
expressly permits in the broadest terms the United States to repatriate nationals 
who may have been naturalized in the British dominions. Since Mrs. Reid is in 
this country voluntarily seeking citizenship, the United States may restore her 
rights on any terms which may be deemed proper without violation of its 
terms. ... The law of this country enforced since the inception of the govern- 
ment endowed Mrs. Reid with citizenship here, and from it she could not be 
divorced except by her own free will. No treaty can accomplish such a result 
because either of its inherent force or its adoption of foreign municipal law. . . 

Section 1, Amendment 14, to the Constitution, provides: “All persons born 
or naturalized in the United States and subject to the jurisdiction thereof are 
citizens of the’ United States... .” The history of the Amendment need not 
be reviewed to prove that it contains a prohibition against the disfranchisement, 
denaturalization, or exile of a native-born person without voluntary action by 
him. That is axiomatic. 

[Ostby v. Salmon] holds that, where a minor born in the United States was 
taken to Canada, of which country, while he was under age, his father became a 
naturalized citizen and he returned to the United States during minority, he could 
not resume his native allegiance at majority. Emphasis is placed upon the rights 
and duties of respective governments under the treaty. The theory of dual 
allegiance is summarily dismissed, and the doctrine of election is not in terms 
mentioned at all. The underlying theory of the ruling appears to be upon the 
ground of convenience of the governments involved and the election officials. . . . 
This decision cannot be squared with the terms of the Amendment as interpreted 
in the light of its history by the Supreme Court of the United States. In United 
States v. Wong Kim Ark, 169 U.S. 649, 708, the Court held that, notwithstanding 
national policy and express enactment of Congress requiring exclusion of the 
Chinese race, one of its members could not be deprived of his birthright as a 
citizen of the United States. The history of the 14th Amendment therefore and 
its purpose as declared by the courts, void any governmental action denaturalizing 
a citizen without action unimposed upon him. Unquestionably this principle pre- 
vents the forfeiture of citizenship by peremptory conditions imposed after birth. 
“The 14th Amendment . . . has conferred no authority upon Congress to restrict 
the effect of birth, declared by the Constitution to constitute a sufficient and com- 
plete right to citizenship.” U.S. v. Wong Kim Ark.... The right of two 
governments to bargain away the allegiance of an individual without action of 
his own accord is a doctrine of absolutism and inconsistent with the primary law 
of the United States. 

A different ground for upholding the denaturalization of a native-born citizen 
without consent is that the municipal law of the foreign country declared that the 
person was a citizen thereof and the United States were bound by treaty to respect 
the declaration. It may be taken as settled that no municipal law of a foreign 
country can, by imposing involuntary citizenship, thereby deprive a citizen of this 
country of his rights, and that no governmental agency by virtue of the treaty 
power can divest a native-born citizen of the privileges and immunities without 
his affirmative action, either as a direct or indirect result of the foreign law. .. . 
The doctrine of dual nationality is applicable where a father emigrates and 
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acquires a new allegiance. Moore, Jnternational Law Digest, Vol: 3, p. 518. While 
in a foreign country and a minor, the child of a father naturalized there takes 
the nationality and domicile of the latter, and is governed by the municipal laws 
of that country. For practical purposes in accordance with the phraseology of 
the statute under consideration, he is deemed a citizen of the foreign country. 
Moore, International Law Digest, Vol. 3, pp. 539-40. At maturity the person 
thus endowed has the right, and it is his duty to make a decision as to which of 
the two sovereigns he will accept. The choice is final, and thereafter he owes no 
allegiance to the country which he has rejected. 

In Boyd v. Thayer, 143 U.S. 135, 12 S. Ct. 375, it was recognized that there 
was a dual nationality in the minor of an alien, where the latter had filed a simple 
declaration of intention to become a citizen here and the right of the former to 
make an election at majority was affirmed. 

In as much as birth in a country confers the strongest claim to citizenship 
there, the universally recognized right of a child born in a foreign country of 
American parents to claim citizenship here by election at majority is a cogent 
argument for permitting like election where a child is born here and by the act 
of the parent becomes endowed with rights of citizenship in a foreign country. 
Under both common and international law, birth in a country confers rights of 
citizenship. ‘ Forfeiture of such right can only be by voluntary act of the citizen. 
The right to citizenship by virtue of the naturalization of the father, on the other 
hand, can only be conferred by special municipal law. This country through the 
State Department has always recognized the right of a person born abroad of a 
father who is a citizen of the United States to claim allegiance to and protection 
of this country when he arrives at majority, although there is not a syllable in 
the fundamental law which confers such power upon him. ... The only reason 
no specific statute has been passed conferring such a power upon the minor born 
in this country is that his rights are guaranteed by the Constitution itself. 
[Reference to State of Vermont v. Jackson and Ludlam vy, Ludlam.] 

The specific question, however, is whether the parents of a minor have the 
power to destroy his rights to the privileges and immunities of citizenship in the 
United States to which he is entitled by birth. It would seem that the denial of 
the right to the minor himself is a cogent argument against the existence of such 
a right in any other person. It was early recognized in this country that a minor 
has no right of his own accord to expatriate himself and is “totally incapable of 
making any election in regard to his citizenship”. Ludlam vy. Ludlam. 


In the result the court held that: 


It is thus firmly established in the law of this country and in the law of nations 
that a minor born in this country who is involuntarily naturalized in a foreign 
country has a right to elect allegiance when he arrives at maturity, and that he 
cannot be deprived of that right by his own act nor by the act of his parents, nor 
by the municipal law of the foreign state. Any attempt by circumlocution to 
deprive him of the right by the treaty-making power would be an arbitrary 
denaturalization inconsistent with the fundamental law. Before majority Mrs. 
Reid thus had a dual nationality and was entitled to the benefits which might flow 
from either citizenship. Ludlam v. Ludlam. The petitioner was a citizen not only 
by jus soli but also by jus sanguinis, since she was born in this country of native 
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parents. This right she lost by marriage to an alien and not by other affirmative 
act. The statute confers upon her a right by express terms to repatriation.*? 


The petitioner was accordingly admitted to citizenship. But an appeal 
was taken from the judgement of Judge Fee to the circuit court of appeals 
on October 15, 1934, sub nom. United States v. Reid.** The judgement of 
the court was delivered by Wilbur J.: 


As the petitioner was a citizen of the United States by birth, the question at issue 
resolves itself into that of whether or not she became a citizen of Canada by 
reason of her father’s naturalization. The law of Canada in force at the time of 
her father’s naturalization expressly so provided. ... The treaty of September 
16, 1870, then in force between the United States and Great Britain, provided that 
American citizens naturalized according to law in the British Dominions should be 
held by the United States to be British Subjects. ... For the courts of the 
United States to treat the petitioner as an American citizen instead of a British 
subject after the naturalization of her father in 1907, would be to expressly violate 
the terms of the treaty of 1870 with Great Britain, which required her to be 
treated by the United States “in all respects and for all purposes as a British 
subject” from and after that date. 

The treaty is a law of the United States entitled to be enforced in the Courts 
of the United States. Article 6, Clause 2 of the Constitution. A treaty is not 
only a law, but also a contract between two nations; and under familiar rules, it 
must, if possible, be so construed as to give full force and effect to all its parts. 
Goetse v. U.S., 103 F. 72, 73, reversed 182 U.S. 221. It is suggested that the 
treaty, in so far as it takes away the citizenship of a minor child without her 
consent, is violative of the Constitution of the United States. It is doubtful if 
the courts have the power to declare the plain terms of a treaty void and unen- 
forceable, thus compelling the nation to violate its pledged word, and thus furnish- 
ing a causus belli to the other contracting power. Holmes J. in Missouri v. 
Holland, 252 U.S. 416, 432. It cannot be seriously contended that naturalization 
of the citizens of the contracting powers is not within the treaty-making powers 
of the nation. The Supreme Court has recently so held in the case of Santovin- 
censo v. Egan, 284 U.S. 30, from which we quote as follows: “The treaty- 
making power is broad enough to cover all subjects that properly pertain to our 
foreign relations, and agreements with respect to the rights and privileges of 
citizens of the United States in foreign countries, and of the nationals of such 
countries within the United States . .. is within the scope of that power. . . .” 

The United States has consistently adhered to the principle that the natural- 
ization of a parent effects the naturalization of a minor child residing with the 
parent. As early as March 26, 1790, Congress enacted a law to that effect (1 
Stat. 103) as follows: “... and the children of such persons so naturalized, 
dwelling within the United States, being under the age of twenty-one years at 
the time of such naturalization shall also be considered as citizens of the United 
States.” This Statute, slightly amended in 1802 (2 Stat. 153) was in effect at 
the time the above treaty with Great Britain was ratified in 1870. At that time 
Congress was insisting on the right of expatriation for children as well as adults, 


87[bid., at pp. 801-2. 88(1934) 73 F. (2nd) 153. 
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as evidenced by a resolution passed July 27, 1868, as follows: “Whereas the right 
of expatriation is a natural and inherent right of all people, indispensable to the 
enjoyment of the rights of life, liberty, and the pursuit of happiness; and whereas 
in the recognition of this principle this Government has freely received emigrants 
from all nations and invested them with the rights of citizenship; and whereas it 
is claimed that such American citizens, with their descendants, are subjects of 
foreign states, owing allegiance to the governments thereof; and whereas it is 
necessary to the maintenance of public peace that this claim of foreign allegiance 
should be promptly and finally disavowed; Therefore any declaration, instruction, 
opinion, order, or decision of any officer of the United States which denies, 
restricts, impairs, or questions the right of expatriation, is declared inconsistent 
with the fundamental principles of the Republic.” Act July 27, 1868, Rev. St. 
1878 c. 1999, 8 USCA s. 15. 

Great Britain recognized this contention by Act of Parliament passed in 1870 
(33 & 34 Vict., c. 14, s. 10) as follows: “When a parent, by the exercise of the 
right of expatriation, becomes an alien, the children of such parent who, during 
infancy, have become residents of the country of which the parent is a naturalized 
citizen, and who, according to the laws of such country have become naturalized 
therein, shall cease to be British subjects.” We think that the purpose of the 
treaty of 1870 with Great Britain and of the laws enacted in pursuance thereof 
by both contracting powers, or explicitly recognized thereby was to do away with 
all cases of dual citizenship arising from the operation of the naturalization laws 
of the two contracting powers, and that in the case of the petitioner there never 
was such a dual citizenship. .. . We think it clear that the petitioner became a 
naturalized citizen of Canada and Great Britain by the naturalization of her father 
while she was a minor residing with him in Canada and that such naturalization 
terminated her American citizenship. This conclusion is in accord with the hold- 
ing of the Supreme Court of Minnesota in two recent cases, Ostby v. Salmon and 
Koppe v. Pfefferle.®® 


An appeal to the supreme court of the United States was dismissed on 
purely technical grounds of practice, so that the decision of the circuit court 
of appeals stands unaltered, without the blessing or otherwise of the final 
court of appeal of the United States.*° 

The question for determination now is, whether Ostby v. Salmon and 
U.S. vy. Reid are good law, and, therefore, whether the exposition of the 
principles relating to the expatriation of infants as between Canada and the 
United States must now be revised in the light of these decisions. Specific- 
ally, the problem in issue is that of the involuntary expatriation of 


®°Tbid., at pp. 154-6. 

409See note in 57 Supreme Court Reports 44: “October 12, 1936. On petition for 
writ of certiorari to the U. S. Circuit Court of Appeals for the Ninth Circuit. The 
motion for leave to proceed further herein in forma pauperis is denied for the reason 
that the Court upon examination of the papers herein submitted finds that the applica- 
tion for a writ of certiorari was not made within the time provided by law. (Act of 
Feb. 13, 1925, s. 8(a), 43 Stat. 936, 940, 28 USCA 350.) The petition for writ of 


certiorari is therefore also denied.” 
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American-born minors by virtue of the naturalization of their parents in 
Canada. 

For the purpose of argument it can be assumed that unless the reasons 
for judgement in Ostby v. Salmon and in U.S. v. Reid are based upon 
sound principles of law, then the authority of these decisions ought to be 
rejected in favour of the earlier and long-established rule which found 
expression in Ludlam v. Ludlam and in Vermont v. Jackson. It is neces- 
sary, therefore, to examine critically the decisions in Ostby v. Salmon and 
in U.S. v. Reid. 

These decisions are based upon two main arguments, both of which 
are, however, really interdependent, so that if either one of them fails, then 
the other cannot itself be valid. Reduced to essentials, these arguments 
are: first, that, by virtue of the Canadian Naturalization Act** which came 
into force in 1881 and remained in effect until 1914, and whereby it was 
provided that “If the father, or the mother being a widow, has obtained a 
certificate of naturalization within Canada, every child of such father or 
mother who, during infancy has become resident with such father or mother 
within Canada, shall, within Canada, be deemed to be a naturalized British 
subject”,*? the minor children who had been born in the United States, but 
who had come to Canada with their parents and resided with the latter in 
Canada, while they became naturalized British subjects, were automatically 
transferred from the American citizenship of their birth to the status of 
British subjects, solely by the act of naturalization of their parents ; second, 
that, by virtue of the treaty of 1870 between Great Britain and the United 
States whereby the United States undertook on its part that “Citizens of 
the United States of America who have become, or shall become, and are 
naturalized according to law within the British Dominions as British sub- 
jects, shall, subject to the provisions of Article II, be held by the United 
States to be in all respects and for all purposes British Subjects and shall 
be treated as such by the United States”,** native-born Americans, whose 
parents became naturalized in Canada while they resided with them as 
minors, must be regarded by the United States, and the courts thereof, as 
British subjects naturalized in Canada by the naturalization of their parents. 

The section of the Canadian Naturalization Act, 1881, relied upon, 
appears to have been very carefully worded. It will be noted that the words 
“within Canada” figure quite prominently in it. It must be remembered 
that the parliament of Canada was at that time regarded as incapable of 
giving extraterritorial operation to its enactments. This would appear to 





41(1881) 41 Vict., c. 13 (Dom.). 
42] bid., s. 30, subsequently, R. S. C. 1886, c. 113, s. 26. 
43See n. 14. 
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be the reason for the careful inclusion of the words “within Canada” in 
three different places in the one section. When, therefore, we read that, 
in certain circumstances, a person shall, within Canada, be deemed to be a 
naturalized British subject, it is submitted that the only plain and natural 
interpretation of this clause would be that this presumption is to be limited 
in its operation to the territorial limits of Canada. In other words, the 
presumption should be considered as inoperative outside of Canada. This 
would appear to be quite equitable as well, where, as in the problem under 
discussion, the law of the foreign state (U.S.A.) has for years jealously 
guarded the inviolability of citizenship by birth within its territory. More- 
over, in interpreting a statute which purports to alter the common law 
care must be exercised to give the wording used a strict interpretation. By 
the common law, birth in the United States conferred citizenship therein 
together with the rights thereto appertaining. To take away that citizen- 
ship and those rights words must be found in the statute clearly indicative 
of such an intention. In the case of the section under discussion, it is sub- 
mitted that the language used is not indicative of an intention to take away 
from the American-born minor his right at majority to determine for him- 
self whether he desires to become a British subject and cast off his 
American citizenship. That right still remains with him and is available to 
him at majority, notwithstanding the statute, which created a presumption 
of British citizenship while the person is in Canada and has not exercised 
his right of election. 

The word “presumption” is used advisedly. The section reads that the 
child shall, within Canada, be deemed to be a naturalized British subject. 
But s. 15 of the Canadian Naturalization Act, 1881, when it speaks of the 
effect of the granting of a certificate of naturalization to an adult alien, 
declares positively and unequivocally that he (the alien) shall, within 
Canada, be entitled to all political and other rights, powers, and privileges, 
and be subject to all obligations to which a natural-born British subject is 
entitled or subject within Canada. It has often been held by both English 
and Canadian courts that, when a statute speaks of a thing being “deemed 
to be something”, it does not mean that it is that which it is deemed to be. 
It is rather an admission that it is not what it is deemed to be, and that, 
notwithstanding that it is not that particular thing, nevertheless, for the 
purposes of the act, it is to be deemed to be that thing.** Bearing this in 
mind, as well as the obvious change of language between ss. 15 and 26 of 


44Cave J. in Regina v. Norfolk Co. Co., (1891) 60 L.J.Q.B. 380. Stroud’s 
Judicial Dictionary, vol. I, at p. 487: “When a thing is to be ‘deemed’ something else, 
it is to be treated as that something else with the attendant consequences, but it is 
not that something else.” 
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the act, we submit that the fair interpretation of s. 26 would be that an 
American-born minor residing with his parent in Canada, while the latter 
became a naturalized British subject under the act of 1881, is presumed to 
be a naturalized British subject within Canada, but that he still retains the 
right to elect to continue as an American citizen at majority. It is simply 
one of those situations of double allegiance, which rectifies itself at majority. 
“The doctrine of double allegiance, though often criticized as unphilo- 
sophical, is not an invention of jurists, but is the logical result of the 
operation of two different laws.”** 

We now turn to deal with the second argument, based on the treaty of 
1870. It is true that, according to article I of the treaty, citizens of the 
United States who become naturalized according to law within the British 
dominions are to be treated as British subjects. But this is far from saying 
that persons who were only to be “deemed” to be naturalized British sub- 
jects within Canada were to be treated by their native country as British 
subjects. The circuit court of appeals in United States v. Reid was of the 
opinion that the courts of the United States were bound to treat the peti- 
tioner as a British subject, because to do otherwise would be to violate 
expressly the terms of the treaty ;*° but, in so holding, the court overlooked 
two facts: first, that by the law of Canada the petitioner was still entitled 
at majority to elect to retain her American citizenship, and secondly, that, 
by the treaty, the United States courts were not bound to recognize as 
British subjects persons who were not absolutely devoid of their American 
citizenship. Moreover, as was stated by the trial judge in /n re Reid, the 
treaty does not attempt to forbid the exercise of the option at majority of 
a minor between the country of his birth and the country in which, without 
his concurrence, he may have been naturalized.** 

The whole situation has been clarified in connexion with the new system 
of imperial naturalization in Canada, which is governed by the new Cana- 
dian Naturalization Act.** By s. 7 of that act, it is provided that, where 
an alien obtains a certificate of naturalization, the minister may, if he thinks 
fit, on the application of that alien, include in the certificate the name of any 
child of the alien born before the date of the certificate and being a minor, 
and that child shall thereupon, if not already a British subject, become a 
British subject, but any such child may within one year after attaining his 
majority, make a declaration of alienage, and shall thereupon cease to be 
a British subject.“ Thus was recorded in this subsequent statute a clear 
recognition of the right of a minor to select in accordance with the prin- 


45Moore, op. cit., at p. 518. 47(1934) 6 F. Supp. 800, at p. 802. 
46(1934) 73 F. (2nd) 153, at p. 155. 48R. S. C. 1927, c. 138. 
49] bid., s. 7. 
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ciples of international law, between citizenship in Canada and the country 
of his birth. So, then, the problem discussed in this article will not arise in 
the case of the American-born minor children of persons who become 
naturalized in Canada under the present act. It is submitted that there is 
and always was a similar right of election where naturalization was effected 
under the old Naturalization Act. Ostby v. Salmon and U.S. v. Reid cast 
some doubts upon this proposition ; but it is submitted that, for the reasons 
above set forth, the authority of these decisions should be seriously ques- 
tioned. The decision of the trial judge in Jn re Reid would appear to be 
a more satisfactory interpretation of the law. As the rights and duties of 
many persons are at stake, it would seem to be desirable that an authorita- 
tive declaration by the supreme court of the United States should finally 
settle the problem. 


MANNIE Brown 


Toronto. 





THE NATURE, PLACE, AND FUNCTION OF INTERNATIONAL 
LAW'* 


NUMBER of contemporary factors seem to justify an inquiry into 

the nature, place, and function of international law, among them the 
series of events, including the breaches or alleged breaches of international 
obligations, which have occurred in the past seven or eight years, as well 
as the continuing desirability of re-examining from time to time the bases 
of one’s profession, if that happens to be in the field of social science. But 
apart from these, I was brought to this inquiry by two things: first, the 
scepticism of scholars in other allied fields as to the usefulness or even 
existence of international law; second, the contempt in which we and our 
profession are held by so many ordinary citizens—the “men on the street”. 
As an example of the first I may quote Sir Alfred Zimmern: “For 
anyone trained in the British tradition, the term ‘International Law’ 
embodies a conception which is at its best, confusing, and at its worst, 
exasperating. It is never law as we understand it, and it often, as it seems 
to us, comes dangerously near to being an imposture, a simulacrum of law, 
an attorney’s mantle artfully displayed on the shoulders of arbitrary 
power.’* In a paper read before the Grotius Society in 1934 he states: 


“the impression that international law is an orderly body of material cor- 


responding either to national law or to the subject matter of a theoretical 
science is quickly dispelled on close inspection. .. . Analysis would seem 
to reveal that international law, or the law of nations, as we find it in the 
present-day treatises, is an amalgam of three separate elements imperfectly 
fused together and indeed incapable of real fusion. These three elements 
may be described as a survival, an etiquette, and an anticipation—a survival 
from certain conditions that have long since passed away, an etiquette to 
regulate certain conditions which still exist, and an outline, or at least a 
preliminary sketch, for use in certain conditions which it is hoped will 
come into existence in the future.”* And still again, in 1937 before the 
Royal Institute of International Affairs he said: “There is, in fact, at 
present no world community in existence—and in the absence of a world 
society, and of the morale which such a society would carry with it, there 


1This article is based on a paper presented to the joint meetings of the American 


Society of International Law and the Teachers of International Law at Washington, 
D.C., April 28, 1938. 


2The League of Nations and the Rule of Law (London, 1936), p. 94. 
8Transactions of the Grotius Society (1935), vol. XX, pp. 30, 33-4. 
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cannot yet be world institutions—international law derived its title as law, 
and its original authority from its connection with the Christian tradition 
of the law of nature. But this foundation has been increasingly under- 
mined—indeed, any one coming fresh to the subject [international law] 
from other fields of study cannot help becoming aware of a permanent 
condition of ‘malaise’ amongst international lawyers. The conclusion seems 
unescapable that positive international law so called, has no claim to the 
name of law.”* I have quoted Professor Zimmern at some length because 
he is a distinguished and intelligent representative of that body of scholars 
who criticize international law and lawyers or hold both up to derision. 
What of the “man on the street”? Last autumn, I asked a class of first- 
year university students to state what they thought of international law. 
One of the ablest of them wrote: “In order to decide on the state of inter- 
national law to-day—if any—we must review the major international 
events of recent years.” He then went on to describe the Japanese con- 
quest of Manchuria, the invasion of China, the rape of Abyssinia, the 
reoccupation of the demilitarized zones on the Rhine, the rearmament of 
Germany, and the war in Spain, and he concluded: “Now, the term ‘inter- 
national law’ is a farce, to be used or discarded at will by any nation, who 
thinks to get any advantage from it. In the next war, there will be no 
international law, or ‘comity of nations’, but merely the law of the jungle 
and of primeval man—each for himself and the devil take the next man.” 
This is typical of the views expressed by many who, to the best of my 
knowledge, are out of touch with international lawyers or treatises on 
international law ; and it is, I believe, typical of the views of the man on 
the street. If this be true as to the state of opinion both informed and un- 
informed, then I submit that it is time that international lawyers examined 
themselves and the bases of their beliefs and professions and tried to answer, 
to their own satisfaction at least, these direct or implicit criticisms and 
accusations. This I have tried to do in the following way: (i) by examining 
the nature of the concept of law itself; (ii) by examining the international 
world in which it is alleged to operate; (iii) and, finally, by setting out 
certain conclusions in relation to the nature of international law and its 
operation in the world today. 

Professor Zimmern, in the paper cited above, in describing the idea 
of “law” as conceived by the Greeks of the time of Aristotle and Plato 
summarizes it as follows: “Law was not a command imposed from the 
outside by some superior power: it was the formulation of the will of the 
community, or, better still, an external manifestation of its continuing 





*International Affairs (1938), vol. XVII, p. 3. 
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life.”> Two hundred years before Blackstone, Richard Hooker, stated: 
“Of law, there can be no less acknowledged than that her seat is the 
bosom of God, her voice the harmony of the world. All things in heaven 
and earth do her homage, the very least as feeling her care, and the greatest 
as not exempted from her power; both angels and men and creatures of 
what condition soever, though each in different sort and manner, yet all 
with uniform consent admiring her as the mother of their peace and joy.’”® 
Blackstone himself writes: “Man, considered as a creature, must neces- 
sarily be subject to the laws of his creator. ... This will of his Maker is 
called the law of nature. This law of nature . . . is, of course, superior 
in obligation to any other.’”’ These quotations give two ideas of the source 
of law—one a manifestation of the community; the others a manifestation 
of God as expressed in the law of nature. Professor A. L. Goodhart, in 
a paper he read before the Grotius Society in 1936, outlines an answer or 
answers to the question of what law is according to the British (that is 
English) tradition. He gives three definitions as representing the domi- 
nant schools of thought on this subject. The first is the Austinian defini- 
tion that “a rule of conduct cannot be properly termed law unless it has 
both a determinate author and a definite sanction in case of breach” ; the 
second was formulated in precise terms by Dicey as follows: “The law of 
every country consists of all the principles, rules or maxims enforced by 
the courts of that country” ; and the third was expressed by Sir Frederick 
Pollock as follows, “The only essential conditions for the existence of law 
and legal institutions are the existence of a political community and the 
recognition by its members of settled rules binding upon them in that 
capacity”.* Another writer, Professor J. Willis, gives in somewhat 
different language, the idea of Austin as follows: “All order, national or 
international, rests on force or the threat of force. The force that stands 
behind wishes realized, established institutions as we call them, is no less 
force than the force that leads the van of wishes not yet realized. Surely 
[one] is not misled by our harmless habit of dignifying institution- 
defending force with the high sounding names of ‘law’ or ‘collective 
security’, and vilifying institution-attacking force with the ugly labels 
of ‘violence’ or ‘aggression’ ”*—or, as I would add, revolution and civil 
war. Professor Laski, in an admirable paper given at the Geneva Institute 
of International Relations in 1931, on the theory of an international society 


5Transactions of the Grotius Society (1935), vol. XX, p. 27. 
®*Works (ed. Church and Paget, Oxford, 1888), vol. I, p. 285. 
7Commentaries (Introduction). 

8Transactions of the Grotius Society (1937) vol. XXII, pp. 31 f. 
16 Canadian Bar Review (1938), at p. 156. 
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and the place of international law in it states that: “No really organized 
world community is conceivable in which there are wide differences of 
interest between classes, or in the constituent states of which there are 
incompatible philosophies of government.’*® Contemporary events would 
suggest that this holds true for the national as well as the international 
society. There is some measure of truth in all of these definitions, other- 
wise they would not have received the support they have, or persisted as 
they have done. But none of them satisfies me completely in respect of 
international law. For I recognize that there is no “determinate author 
and no definite sanction” in international law, and I cannot help agreeing 
with Professor Oppenheim, “that we know now-a-days that a law of 
nature does not exist”’,’* despite the contribution that a belief in its 
existence may have made or could still make to international law if all 
men could agree at the same time upon what the law of nature is and at 
the same time agree to obey it. There is much to be said in respect of 
international law for Dicey’s definition that law consists of the principles, 
rules, or maxims enforced by the courts; and, on examination, we may 
find that at the present time it is the only one usefully applicable to inter- 
national law. But here, too, there is an obvious difficulty due to the limited 
extent of international judicial organization and to the fact that nations, 
the persons of international law, are neither bound to submit disputes to 
such courts as do exist, nor, if they do, are they bound to accept the 
decisions of these courts. 

While I make no pretensions to a reputation or standing as a philoso- 
pher (although I realize that any definition or description of law must 
be based on philosophy), may I in all deference submit my own opinion 
in regard to this matter? To me, law is a practical social instrument or 
agency, conceived and developed, very often in a haphazard, accidental 
fashion, to give effect to human wishes or to meet human needs. It has 
nothing of the divine or supernatural about it, save as man himself may 
in his words and actions express divinity. Its condition, its state of 
maturity, as well as the purpose it serves are determined by the nature of 
the community in which it functions, and the kind or class of control or 
authority exercised in that community. It has always, and will always 
express the will, satisfy the desires, and meet the needs of those in control 
or those who exercise power, or will strive to do so. It will be recognized 
and obeyed either because it is generally agreed that recognition or 
obedience is advantageous, or necessary, or both. It differs in no way in 


10The Problems of Peace (ser. 6, London, 1932), p. 205. 
Quoted by Sir Alfred Zimmern in International Affairs (1938), vol. XVII, 
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the ends that it serves from any other human instrument or agency, 
although as it is a social, that is human, instrument developed and main- 
tained to serve society and the individual, it has all the variable character- 
istics of man himself. To be precise, it is a rule of conduct which governs 
the conduct of individuals in their relations with each other. But it should 
be noted that it is a rule which may be changed, and is in fact constantly 
being changed, to meet the wishes of individuals and groups, and that it 
only governs their conduct when they wish it to do so, or when they are 
forced to submit to its commands. What I am trying to emphasize is that 
there is nothing permanent or definite or sacrosanct about law itself as I 
conceive it. 

It so happens that one of the desires or needs of mankind is that for 
certainty, security, and stability. This is particularly true of those with 
interests to serve or rights to protect or power or privilege to uphold. It 
is, therefore, natural and inevitable that the social instrument, the rule of 
conduct formulated or devised to meet this need, should be certain and 
defined and rigid. And law in some of its aspects conforms to a certain 
and rigid pattern. Unfortunately, however, for those who would like 
to know constantly where they are at, and to be able to say that the law 
is this or the law is that, with some degree of certainty or accuracy, this 
desire of human nature is not the only desire. Opposed to it, and just as 
important and insistent, is the demand for change which exists in every 
living organism and every living society. 

This desire for change is particularly strong in those individuals or 
groups who believe that change in the state or nature of their relations with 
other individuals and groups is necessary to their welfare or existence. 
For this reason it is likely to be strongest among the underprivileged or 
those without power and position. The result is that in the field of human 
relations, which law serves, there is a constant conflict between the demand 
for stability and the demand for change. Law, perhaps, best serves its 
true function—the interests of the individual and society—when it con- 
tributes to a solution of this conflict by procedural means. For conflicts 
of this kind, unless satisfactorily regulated, tend to, or actually result in, 
violence with accompanying fears and dread. Law, however, and legal 
procedure in particular are an alternative to violence, provided always that 
they are adequate and sufficiently flexible, and provided too that the parties 
prefer them to the emotion-satisfying adventure of violence. It may be 
objected that all this is general enough and vague enough to include human 
relations in their widest sense, and to include all of the functions of the 
state ; whereas law is and ought to be restricted to a limited defined field. 
This may be true, but I still submit that this description of the nature, the 
function, and the limits of law is reasonably accurate. I agree that in a 
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mature and well-organized community, we can at any given moment dis- 
cover with reasonable accuracy what is the law or what are the accepted 
rules of conduct. But we may note why this is so. There is, in the first 
place, a reasonably objective institution—the courts—to determine or 
decide on what the law is. There is, in addition, an enforcing authority, 
the state or its officials, to ensure that this decision is generally accepted. 
I submit, however, neither the judiciary nor the police are themselves the 
law, and if the community disagrees, then tomorrow neither police nor 
judicial views as to what the law is will or need be accepted. We may 
conclude, therefore, that the community is the important element in the 
concept of law. I agree—ubi societas ibi jus. But I go on to add that 
where there are two or more individuals or groups in relationship with 
each other, there are present the basic requirements of a community or 
society or at least an association, and that the definiteness, the maturity, 
and the importance of law will be determined by the nature, the maturity, 
and the desires of the community, association, or group which controls it. 

Indeed, this matter of control is extremely important, for to the best 
of my knowledge the development of the community and the development 
of law have been the result of the control exercised, usually in self-interests, 
by an individual, or more often by a group, over the rest of the community, 
either with their consent or by force. But, obviously, in a community in 
which the control exercised is minority control, the pressure for change 
and the possibility of conflict are likely to be great; whereas a community, 
in which the control is widely distributed and in which there is general 
agreement as to the ends to be served, and as to the means of achieving 
those ends, is likely to be one in which the danger of violence is almost 
wholly lacking. But, again, I emphasize, that law is not the community. 
It is rather a means, and in the last analysis always an optional means, by 
which the community or the groups or individuals in the community seek 
to serve certain interests and achieve certain ends; and competing with it 
there is always the alternative of defiance, of violence, of revolution. 
Another thing to be noted is that the real basis of law is self-interest— 
in other words law is law because it pays in the sense of meeting the needs 
or desires of someone or some group or groups. This being so, the 
sanctions and devices developed to ensure respect and obedience for law; 
e.g. the attributing of the source of law to the supernatural or to nature 
itself, or the formalities and ceremonials with which it has been hedged 
about, as well as the powers of the police, are necessary if the basic require- 
ment of certainty as to legal rights is to be met, whereas, legislatures and 
other law-making, that is law-changing bodies (and even including, in one 
of these aspects, the courts), exist to enable necessary or desired changes 
to be made in the law, on the basis of compromise and without recourse 
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to violent means. It is probably salutary for those of us who have been 
trained in the English and American tradition with our heritage of personal 
liberty, of the rule of law, and of comparative freedom from the arbitrary 
will or whim of the executive or dictator, to look in a realistic way at the 
world in which we live. For, if I read that world aright, it is one in which 
the rule of law and personal liberty are notorious by their absence over 
wide areas, and in which the will of the dictator or executive, as determined 
by expediency or by emotion, is the measure of justice and of effective 
law. As Professor Brierly has put it: “[We note] the melancholy fact 
that in the world today the observance of any kind of law is rather a rare 
thing, the exception and not the rule.”’* I do not mean to suggest that 
this state of affairs is desirable. I am, however, concerned with emphasiz- 
ing that it does exist, that, in other words, we are living in an age of 
revolution, national and international, an age in which laws are made 
and unmade over night. But even these circumstances may have their 
advantages. They enable us, even force us, to examine the very bases 
of law in a way which would not be necessary or even possible in a static 
period. This examination, as we have seen, brings out several matters of 
importance which I venture to summarize. 

First, is the human purpose which law serves, and because of this its 
variable nature. Secondly, there is the importance of the community in 
relation to law. Where the community is a unit and in agreement as to 
the ends that the law should serve, where there are no great differences 
between groups and individuals, law is likely to be a stable and orderly 
system, and changes in it are likely to be provided for in an orderly fashion. 
Where this is not true, then law and its attendant procedures (though 
continuing to a degree in theory and practice) are likely to be chaotic in 
the sense of rapidity in change, uncertainty as to their content and meaning, 
and readiness to ignore them or to interpret them as the interested parties 
see fit. Thirdly, is the important place that the courts and the judiciary 
play in respect of law. Since law is a rule determining conduct as between 
interested parties, it seems absolutely essential that some relatively impor- 
tant and objective person or body should pass upon the meaning of this 
rule and of the rights and duties arising under and flowing from it. Other- 
wise, the rule is likely to be subject to as many interpretations as there are 
interested parties, and each of these interpretations is for that reason 
entitled to equal respect. Fourthly, is the place that force or control plays 
in respect of law. It may, and usually does, determine the rule or the law 
in the first place. It may determine its interpretation, it may, and usually 
will, determine its obedience. It is particularly important in revolutionary 
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periods and may be contrasted with that less spectacular law-making and 
law-enforcing factor, the slowly developed custom or practice of a com- 
munity. Reason is related to one aspect of the law of nature, and is per- 
haps the only effective, modern remnant of that doctrine. However, as 
reason is largely subjective, it cannot be an accurate determinant, save 
perhaps in a community pronouncedly homogeneous in experience, in out- 
look, and in desires. Consent and, coupled with it, inertia, are no doubt 
important elements in the enforcement of, obedience to, or acquiescence in, 
rules of conduct or law. But these again are unlikely to be important save 
in a homogeneous society, and are never likely to be dynamic forces in 
law-making or law-changing. 

Turning from this rather general exposition of municipal law, let us 
examine in the same way the nature and function of international law. 
While it is always wise to observe the caution that international law and 
domestic or national law are not identical, I believe they are sufficiently 
similar in respect of their nature and function to warrant the closest com- 
parison. Professor Oppenheim has defined international law as “the name 
for the body of customary and conventional rules which are considered 
legally binding by civilized states in their intercourse with one another”’.** 
Without commenting upon this, let us go behind it and consider the nature 
of the international society and the function of law in it. Of course, if 
none exists, then we need proceed no further. The first thing we notice 
is that the persons of the international society are sovereign states, and 
that they do in varying degrees have relations with one another. Thus, 
there is a community or society, or to be more exact an association of sorts ; 
but as sovereignty, by its very nature, implies freedom from control and 
irresponsibility for action or the consequences of action, it is not surprising 
to discover that a centralized authority or control does not exist in the 
international community, and that, as a result, there are deficiencies in the 
respect for, or obedience to, international rules of conduct. 

Here, perhaps, it should be noted that the international community, in 
a world-embracing sense, is of very recent origin. True, there were 
empires like that of Rome and continental or maritime regions like Europe 
or the Mediterranean which were sufficiently a community to give rise 
to a system of laws or rules of conduct governing their relations. And 
there were philosophies or religious organizations like Christianity which 
in different ways, for example under the leadership of the western catholic 
church, provided a degree of homogeneity which enabled a community and 
laws to develop. But even in these situations or periods, as Van Vollen- 
hoven points out, “the history of international law is tantamount to an 
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epic, a vast unceasing struggle between two primeval forces. On the one 
side is to be seen a real law of peace, a puny creature at first, yet possessing 
a will to live. ... On the other side may be observed the powerful and 
ruthless forces of war and a spurious law of war.”** The full development 
of both world community and world law have waited upon our day and 
generation, for I think it no exaggeration to state that within the past 
seventy-five years, the world for the first time in history has become a 
community in the sense that all of it, and each division separately, is aware 
of, and reacts to, and has some degree of relationship with, all of the rest 
and its parts and divisions. But having said that, we must hasten to point 
out that it is only a community in the most primitive and limited sense of 
that word. It is heterogeneous in almost every possible way, for its 
members differ in race, religion, culture, philosophy, and are in constant 
competition or conflict over their various interests and ends. The fact, 
however, that they have relations with each other, the fact that observance 
of certain rules of conduct sometimes is an advantage, and the presence of 
traditions that have survived from the earlier and more restricted inter- 
national communities of Europe and christendom, as well as the influence 
of the experience of the national state itself, have resulted in the develop- 
ment and utilization of that system or those systems of rules of conduct 
which we now term international law. Other factors, too, have contributed 
to this development, not the least of which have been the writings of 
students and scholars. 

But, as with national law, there are one or two matters which stand 
out and impress themselves whenever international law is examined and 
analysed. The first is the primitive condition, the immaturity of the inter- 
national community mentioned above. The second is that resort to inter- 
national law is, in the last analysis, optional, for, as with national law, it 
exists and functions because the parties interested believe it serves their 
interests, while unlike national law the parties are almost wholly exempt 
from any compulsion except that of fear of the other party, and that of the 
questionable pressure of adverse world opinion. If we keep these two 
last points in mind, (a) that submission to international law is based on a 
belief that it serves a national interest more satisfactorily than do the 
rejection of it and the resort to violence or other means, and (b) that it 
has no institutions or authority associated with it, competent to ensure 
obedience to it—then, I believe, we are in a position to understand our 
contemporary society and the place of international law in it. 

Another matter of great importance is the state of the machinery or 
procedure for determining in an objective, non-party manner, the rights 
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of the parties and the content of the law applicable. Significant in this 
respect and even surprising is the, apparently, widely held belief that this 
non-party procedure is not essential in international law—a belief that can 
be explained only by reference again to the fact and nature of the irre- 
sponsible sovereign state. As far back as the beginning of the seventeenth 
century, Grotius distinguished between the “just” and the “unjust” war. 
He said that a war waged in defence of national territory, to recover 
property wrongfully taken, or to right a wrong was a “just” war and 
therefore legally permissible.** But Grotius and practically all who have 
succeeded him leave the decision as to the justice or injustice, the legality 
or illegality of the war to the determination of the parties, or to public 
opinion ; and public opinion is always liable to be victimized by the clever 
propagandist. Here we cannot help comparing the place of self-defence 
in municipal law with the just war of Grotius. In national law there is 
always a non-party, objective body, the court, available to determine the 
legality of, or justification for, the degree of self-defence resorted to. In 
international law this has been left to the parties themselves, with the 
natural result that all wars and acts of violence are invariably justified 
as measures of self-defence. 

Another matter of supreme importance in respect of international law 
is the complete absence of any centralized authority or control, or of 
sanctions based upon the legalized and centralized employment of force. 
This again is traceable to the existence and nature of the sovereign state. 
But its absence results, as might be expected, in the constant threat or 
reality of anarchy. Anarchy not in the sense that there is no law and no 
community; but anarchy in that laws are constantly flouted, obligations 
broken, and violence resorted to on the grounds either that such action 
is, from the party point of view, legally justified, or, what is more important, 
seems likely to be attended by material rewards. I have indicated earlier 
that control and the legalized, that is centralized or governmental, use of 
force are characteristics of every society possessing any semblance of law 
and order. I suggested, further, that to the best of my belief control in 
every modern society is exercised by a group or groups in their own 
interests who impose their will upon, or win the acquiescence of, the rest 
of the community. I suggested that the greater the homogeneity of the 
community the smaller the control and force necessary, so that it is con- 
ceivable that in the ideal community we might achieve a situation where 
the control exercised would be exercised in the interests of everyone 
equally, and because of this the force necessary to ensure compliance with 
the regulations and laws laid down would be the minimum necessary to 
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deal with the careless, the selfish, and the antisocial. We might expect, 
therefore, that a necessary stage in the development of any real international 
community and of any recognized system of international law would be the 
establishment of central control and of agents to enforce its commands 
and instructions, and of courts to determine and interpret the content and 
meaning of these commands. But, again, because of the sovereign state, 
this does not seem probable, at least in our lifetime. An alternative or 
perhaps parallel development would be in the direction of a homogeneous 
world community. This cannot be homogeneous, in respect of traditions 
and race, in the appreciable future at any rate. It may, however, become 
homogeneous as to way of life, philosophy of government, and ends to be 
served and the means adopted in serving the ends. I think it is probable 
that this was what was optimistically hoped for in Paris in 1919, when the 
league of nations was founded. At that time, it is conceivable that the 
victorious powers, particularly Great Britain, France, and the United 
States, might have organized the centralized control necessary to impose 
their will and law upon the world, and for a time Great Britain and France 
after a fashion did so upon Europe. But as was to be expected, in a 
community marked by freedom of choice on the part of each individual 
member in respect of conduct and action, it was natural and inevitable that 
each would go its own way and seek such selfish interests as seemed most 
attractive to it at the time. The United States almost immediately took 
refuge in isolation, Russia in communism, and Italy in fascism. Great 
Britain and France and some fifty-six other states continued to experiment 
with certain forms of co-operation in an attempt to establish an international 
government. But the heritage of the past, coupled with economic national- 
ism and economic hardship, made this co-operation difficult; and, as the 
first resort to self-help in defiance of the rules laid down, as exemplified by 
Japan in Manchuria, paid or seemed to pay material dividends in terms 
of prestige and territory and freedom of action, it was inevitable that other 
similar incidents would speedily follow, as they did in Abyssinia, in Spain, 
and in Austria. For, as I said earlier, the fundamental basis and final 
determinant of all law, as of all action, is an affirmative answer to the 
question—does it pay?; or does it meet a need or satisfy a desire? If it 
does, it is likely to be adopted. If it does not, and if some other procedure 
or action seems preferable and possible, that will be resorted to. 

It should, however, be noted that the immediate post-war period has 
made notable contributions to the development of an international com- 
munity and to international law. Whether these contributions will be 
permanent remains to be seen. But whether permanent or not, the experi- 
ences gained are a permanent heritage. Among them are the following: 
(a) the creation of certain institutions of government for the international 
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community, which have in many respects proved their worth and, league 
or no league, are likely to continue to function if the international com- 
munity remains a fact; (b) the establishment of non-party procedure for 
passing upon the legality or justice of the behaviour of states, which filled 
a gap in international law, a gap which was evident ever since Grotius 
wrote of the “just” war. As the application of this procedure was a 
definite limitation upon the freedom of action of individual states, and as 
it could be argued that it benefited those who sat in judgement, even if 
indirectly, it is not surprising that it has been subjected to the severest 
criticism, opposition, and in many cases repudiation. But the fact that 
such a procedure was set up, and that it has functioned on a number of 
occasions, is of great significance in the development of international law. 
Coupled with this procedure for judgement has been procedure to enforce 
obedience and to penalize disobedience of these non-party rulings. None 
of these, whether in the form of economic sanctions or of the disapproval 
expressed in world public opinion or the Stimson doctrine of non-recogni- 
tion, has proved an effective deterrent to unilateral, and in that sense anti- 
social, action by a number of states. But these experiments, too, and this 
experience are important; and I would venture to predict that we have 
not heard the last of them. Here again we see an attempt being made to 
introduce into the international community procedures that are common- 
place in the national and local community. The permanent court of inter- 
national justice is not unique in the sense that these other procedures are, 
for it had its origins in the pre-war world. But its practical achievement 
is a contribution of the post-war period, and an extremely valuable one. 
For the first time in history, there exists a court continuously available to 
all, to assist them in the determination of justiciable disputes which arise 
between them. I use justiciable advisedly; for, while I agree with Pro- 
fessor Lauterpacht'® that any dispute which the parties choose to submit 
to an unlimited court may be determined by them and, if no other pro- 
cedure exists, this may be desirable, yet I believe that both courts and law 
itself best serve their purpose and the community when they are restricted 
to a certain defined field which I briefly if unsatisfactorily describe as 
justiciable. 

Writing of these changes in international law, Dr. A. D. McNair 
states: “What I wish to emphasize js the legal character and historical 
significance of what is now being done. The first feature is that it is an 
unheard of thing that fifty non-belligerents should meet and expressly 
concur in singling out one of two belligerents for condemnation as a treaty 
breaker and an aggressor. The second is that most, if not all, of the 
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measures now in force in the name of sanctions would twenty-five years 
ago have been serious breaches of the law of neutrality, affording to the 
victim of them good ground for reprisals or more serious action.”*’ I 
think, however, despite all this, that, if we are honest, we must admit that 
these new procedures are definitely, if only temporarily, in abeyance, and 
that many of the members of the world community still seem to prefer 
freedom of action and the party interpretation of law to organized restraint 
and objective interpretation. It is necessary, therefore, to look at the state 
of international law in the contemporary scene and to ask ourselves several 
questions. But first may I distinguish between what I consider to be 
international law and the so-called Jaws of war? In so doing, I do not 
mean to suggest that the laws of war do not at times serve a useful purpose. 
They do; and for that reason are to be commended and supported. Here 
again, however, I think a distinction is necessary between the laws affecting 
non-belligerents or neutrals, and those affecting the conduct of belligerents 
in their relations with each other. The latter in my opinion have no more 
place in an organized and orderly system of law than laws providing for, 
and governing, the conduct of revolution and civil strife have in the con- 
stitution or statute books of a nation. As one interested in human welfare, 
I welcome anything which limits the probability of, and mitigates the 
suffering attendant upon, war. If rules governing the conduct of hostilities 
will do this, then I approve of them, although in fact I see little evidence 
of their force in application. Certainly, if faced with defeat and possible 
extinction as a nation, it is unlikely that any state will abide by the laws 
of war if their breach seems to promise some hope of victory and security. 
I know, too, as a matter of experience, that individual soldiers do not 
concern themselves with any limitation upon their actions which may 
result in their own death. I do agree, however, that in certain circum- 
stances prescribed restrictions may be effective and valuable. I know 
that they have an effective propagandist value in military diplomacy and 
in time of war. But, in all deference, I submit that they should not be 
included as an integral part of international law. In attempting so to 
include them, I believe we markedly weaken the bases of our subject. 
The laws governing the relations of belligerents and neutrals, I place 
in a different category. Here, ordinary rights and duties are affected ; 
and ordinary rules of law can be applied, subject, of course, to the extra- 
ordinary circumstances which exist as a result of hostilities and thereby 
have given rise to the laws of neutrality. As these rights and duties are, 
within limits, capable of legal determination, there is a place for them in 
a legal system. The limits mentioned arise out of the possibility that the 
exceptional circumstances and conditions may force, and usually have 


17Collective Security (Cambridge, 1936), p. 14. 








we 


* Ww ‘v ‘ey 





Tue FuNcTION OF INTERNATIONAL LAW 127 


forced, the belligerents to ignore or change these laws; and, as the acts of 
the belligerents may be based on grounds of self-preservation, protests are 
likely to be useless and action for damages of doubtful value. Reprisals 
and the threat of penalties are, of course, obvious deterrents to such actions, 
but they are poor substitutes for the material losses suffered. But here 
again one must agree that the laws of war, both belligerent and neutral, 
are part of orthodox international law, and regardless of their reality or 
validity in action, they must be given due consideration. 

The first question, therefore, that I would ask is: is there any such 
thing as international law? My immediate answer is an emphatic Yes. 
The second question is, of what does it consist? My answer is, the rules 
of conduct which may be resorted to by states or nations in their relations 
with other states. I say may advisedly, for in the present state of inter- 
national society, a state has the option of accepting them or rejecting them 
altogether and resorting to other measures, notably violence. Or it may 
insist on an interpretation of fact or law favourable to its own claims and 
not consonant with that of the other state’s view or even with the generally 
accepted opinion. Here it may be useful to refer to one or two definitions 
of the subject so that we may see what others have thought of this matter. 
Professor Brierly states that “The Law of Nations, or International Law, 
may be defined as the body of rules and principles of action which are 
binding upon civilized states in their relations with one another”.** Hall 
considers that “international law consists in certain rules of conduct which 
modern civilized states regard as being binding on them in their relations 
with one another with a force comparable in nature and degree to that 
binding the conscientious person to obey the laws of his country, and which 
they also regard as being enforceable by appropriate means in case of 
infringement”.’® Fenwick describes it as “the body of general principles 
and concrete rules which the states that are members of the community 
of nations recognize as binding upon themselves in their mutual relations” .?° 
Schuman says: “the Law of Nations has now become a well defined and 
logically integrated set of principles indicating the rights and obligations 
of states in almost every conceivable international situation.”** Stowell 
defines it as “a set of rules observed and enforced by the states in order to 
preserve the peace of nations and to facilitate international commerce”.?? 
Hatschek postulates “a legal system based upon co-ordination (parity of 
ranking) and governing the relations of states inter se in so far as they 


18The Law of Nations (ed. 2, Oxford, 1936), at p. 1. 
19Jnternational Law (ed. 8, Oxford, 1924), at p. 1. 
2°/nternational Law (ed. 2, New York, 1934), at p. 32. 
21Jnternational Politics (New York, 1933), p. 121. 

22] nternational Law (New York, 1931), at p. 10. 
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have contact with one another as equally entitled units in the Society of 
States”.** Baty describes it as “the common consciousness, mainly in- 
articulate, of these human beings, regarding the rules which ought to 
regulate those relations constitutes the Law of Nations. Jurists endeavour 
to discover it. But neither statesmen nor jurists make it. Statesmen can 
make treaties; but treaties do not make law; they depend on the law.”’** 

These and all of the many other definitions of the subject (1 have 
selected but a few of the best known) have, as we might expect, much 
in common. Similarly the various authorities agree in a general way as 
to the origins or sources of international law. It follows that any con- 
temporary student of the subject can discover with reasonable definiteness 
and accuracy what is generally agreed to be international law at the 
present time. Or, at least, he can discover it with about the same accuracy 
that the student can discover the content of municipal law in the common- 
law countries. But does this apply with equal accuracy to the states them- 
selves? Can they discover and do they know what the rules of inter- 
national law are? In theory they can and do. In practice, however, this 
is not always done, as I have tried to point out earlier in this article. For 
the fact is that states or their representatives constitute interested parties 
and as such strive, in respect of international law as of other things, to 
protect and advance selfish interests. Further, as states are under no com- 
pulsion to submit their disputes to arbitration or to a court of law, there 
is always the temptation to refuse to do so, particularly if they suspect 
that they may lose by so doing or if they believe that they will gain by 
refusing. This means that we have evolved a reasonably adequate body 
of rules of action or conduct governing the relations of states, but that 
compliance with these rules is still a matter of choice or option for each 
individual state. Further, we have set up certain courts and established 
certain procedures which ensure that interested parties (or states) may 
obtain relatively intelligent and impartial decisions or opinions in respect 
of their disputes. But, again, the states are in the main under no obliga- 
tion to submit their disputes to arbitration or judicial settlement. And 
finally, there is no authority or sanction which requires or ensures that a 
state shall comply with the decision or finding of the court or arbitral 
body. The result is that, in too many cases, both international law and 
international legal procedures are either ignored by states or are distorted 
by the parties in an attempt to further their own interests. But the fact 
remains that we have both law and procedure; and, as in a great many 
cases particularly those of lesser importance it is more satisfactory (i.e., 
it pays) to submit them to legal settlement, this is done. Then it must not 


234n Outline of International Law (London, 1930), at p. 3. 
24The Canons of International Law (London, 1930), at p. 24. 
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be forgotten that the existence of this body of law has an important in- 
fluence upon settlements which are non-legal or semi-legal, e.g., in diplo- 
matic negotiation and conferences; and it is particularly important in 
assisting municipal courts to determine issues involving points or principles 
of international law. 

What I have just written applies to what I term ordinary international 
law, or the law of peace. But it is (to me regrettably) still competent for 
a state to ignore this and to resort to what I term the extra-legal pro- 
cedure of violence or war; and when this happens, a new set of circum- 
stances arises and a new attitude and new procedure become necessary. 
It is true, as I have pointed out, that international law and international 
lawyers try to regulate both resort to war and the conduct of war; but, 
as I have attempted to suggest, the very nature of the remedy or pro- 
cedure makes this of questionable value in the legal or juristic sense. To 
me war is the antithesis of law—a denial of law. It, like revolution, occurs 
only when legal means have failed, when law as a remedy has broken down, 
or when a party has, or parties have, decided upon action regardless of law 
and legal procedure. Law, judicial settlement, and arbitration, as Pro- 
fessor Brierly has so aptly stated,*° are no more a necessary and automatic 
substitute or alternative for war, than water is a substitute for whisky. 
Nations resort to judicial settlement to obtain a settlement of their claims 
according to law. Nations resort to war to impose their will upon other 
nations or to prevent other nations imposing their will upon them. There is 
rarely if ever any consideration of precedent legal rights in the final settle- 
ment; and very little in the conduct of hostilities, save upon grounds of 
policy and expediency, in a bitterly contested modern war. For these rea- 
sons while recognizing the existence of war, and of the measures outlined or 
agreed upon, to regulate and control resort to war and its conduct, I 
prefer to place those by themselves in a section labelled the extra-legal 
relations of states, and to treat them as such. 

Sometimes practical illustrations are a useful aid to an understanding 
of a thesis or point of view. In conclusion, therefore, I propose to resort 
to this device. 1 have argued that law and international law are both of 
them human in their origins and exist to serve definite human ends. This 
being so, they are susceptible of human interpretation and of being changed 
in the interests of human beings. I then went on to note the differences 
particularly in respect of what I term the procedural field, between national 
and international law, and I suggested that these differences, e¢.g., in respect 
of courts and submission to them, authority, and sanction, are due to the 
nature of the sovereign state and the primitive and heterogeneous condi- 
tion of the international community as contrasted with the subordinate 


25The Problems of Peace (ser. 3, London, 1929), p. 293. 
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position and status of the individual citizen and the usually mature and 
homogeneous character of the national community. May I for the purpose 
of comparison, therefore, and subject to the objections and limitations 
which I realize are inherent in such comparisons, refer to the effect of the 
doctrine of rebus sic stantibus upon contracts in municipal law and upon 
treaties in international law? If I make a contract with someone, and 
later try to force him to carry out his part of the contract, he may refuse 
on the grounds that the conditions have so materially changed that he is 
no longer bound by the contract. If he does, and if I disagree, the remedy 
is simple. I hale him before a court of law and the judge decides whether 
he is right, or whether I am right. In other words, the judge determines 
what is the meaning of the doctrine rebus sic stantibus ; he decides whether 
it is applicable in the particular case ; he orders accordingly ; and his order 
or decision is enforced by the authority of the state acting through its 
officials. 

But suppose Canada makes a treaty with the United States about 
navigation on the St. Lawrence or about the export of hydro-electric 
power, and later the Canadian government refuses to carry out the terms 
of the treaty, on the ground that the conditions have altered and that 
Canada is no longer bound because the doctrine or rule of rebus sic 
stantibus applies. The United States may then do one of a number of 
things. It may (though I am glad to say that I do not believe it ever 
would) ignore possible legal remedies entirely and declare war upon 
Canada, or, in the modern style, seize Ottawa and hold a plebiscite. (Need- 
less to say such a settlement would not be in accordance with my ideas of 
law and justice.) Or the United States would, in all probability, enter 
into negotiations with the Canadian government and, on a bargaining 
basis, reach an agreement about the matter in issue. Or the two countries 
might agree to submit the matter to arbitration and in that case their 
representatives would argue the pros and cons of the various theories or 
concepts of the doctrine, and the judges or arbitrators would determine 
the rights of the parties. But no officials or authorities are available to 
see that the decision is carried out, and obviously if it imposed obligations 
upon the United States which the United States rejected or ignored there 
would be little that Canada could do about it. Finally, the matter might 
be allowed to settle itself; which seems to have been done in the case of 
the Jay treaty of 1794 or at least of certain terms of it. For here it appears 
that both Canada and the United States have reached independent decisions 
in respect of their obligations under it and apparently do not propose to 
take any further action. 

After this adventure into the realm of subjective philosophy and juris- 
prudence, it is perhaps fitting that in conclusion I should give my answer 
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to the views expressed by Professor Zimmern and others to whom I have 
referred. I would reply to them that there is a broad and well-organized 
system of international law; that it is of very real value when nations 
choose to use it; that, even when they reject it, it still has very consider- 
able influence, as witness the fact that nations usually claim, even in 
rejecting it, that they are complying with its terms; that, as its rejection 
is often a disadvantage in the long run because of the attitude of other 
states, this possibility serves in some respects as a sanction; that, when 
it is invoked, states usually accept the ruling agreed upon or handed down; 
that its existence is of great importance in assisting national courts in the 
determination of issues involving international law. Having said this, 
I would then go on to meet general criticisms and objections by pointing 
out that the international community is primitive and heterogeneous ; that 
there is no central authority or organized group exercising control in it; 
that its procedural facilities are definitely limited; that resort to its extra- 
legal procedure of violence and war, as an option or substitute for law 
and legal procedure, is still possible and considered proper; that much, 
if not all, of the popular criticism directed at international law arises out 
of the claim and practice of international lawyers that such violent pro- 
cedure is within the field of international law. I would go on to point out 
the changes in this regard suggested in the immediate post-war period, 
and to note the effect that these are likely to have upon international law 
and submission to it. I would draw special attention to the fact that here 
in North America, between two homogeneous states, international law 
has been of great service, and submission to it seems to be an accepted 
practice ; and finally, I would proceed to say that, just as within the state, 
law has proved to be a more satisfactory instrument than violence or any 
other alternative, so it is reasonable to expect that, unless autarchy 
becomes the rule, the community of nations, as their relations increase and 
as their interests coincide, will agree that reference to law is preferable, 
in returns received, to the other alternatives, notably war. I would, in 
addition, suggest that the weakness of international law is not in the 
substantive law itself, which is in my opinion reasonably well developed 
and adequate, but in the unorganized state of the international community 
and in the weakness or deficiency of the existing procedural facilities, as, 
for example, non-party procedure, control, lack of organized courts of 
compulsory jurisdiction, organized sanctions and penalties, and recognized 
and organized law-making and law-changing bodies. 


N. A. M. MacKenzie 


Law Building, University of Toronto. 





NOTES AND DOCUMENTS 


ADMINISTRATIVE DETERMINATIONS 
I 


The publication of the Report of the Committee on Ministers’ Powers* 
in 1932 led to a heated discussion as to the exact nature of the administra- 
tive function. In its analysis of administrative adjudication, the committee 
made a distinction between judicial and quasi-judicial decisions. 


A true judicial decision presupposes an existing dispute between two or more 
parties, and then involves four requisites: (1) the presentation (not necessarily 
orally) of their case by the parties to the dispute; (2) if the dispute between 
them is a question of fact, the ascertainment of the fact by means of evidence 
adduced by the parties to the dispute and often with the assistance of argument 
by or on behalf of the parties on the evidence; (3) if the dispute between them 
is a question of law, the submission of legal argument by the parties; and (4) 
a decision which disposes of the whole matter by a finding upon the facts in 
dispute and an application of the law of the land to the facts so found, including 
where required a ruling upon any disputed question of law. 

A quasi-judicial decision equally presupposes an existing dispute between 
two or more parties, and involves (1) and (2), but does not necessarily involve 
(3), and never involves (4). The place of (4) is in fact taken by administrative 
action, the character of which is determined by Minister’s free choice.” 


The conclusion of the committee was that “a ‘quasi-judicial’ decision is 
thus one which has some of the attributes of a judicial decision, but not 
all’”.* 

These findings of the committee have been tersely criticized by Dr. 
W. I. Jennings and Dr. W. A. Robson.‘ In an article in the Journal of 
Public Administration, Dr. Jennings has said that lawyers seem to assume 
that whenever any question is raised as to the application of law, then at 
once the function is judicial and ought logically to be exercised by a judge. 
They seem to forget that every administrative act involves an interpretation 
of the law. Dr. Jennings argues that ultimately 

there is no essential distinction between an administrative decision in an 


individual case and a judicial decision. There are three possible elements in 
each, (a) the facts, (b) the rules of law, and (c) the policy which the law is 


1Cmd 4060 (London, April, 1932). 

2Report, pp. 73-4. 

3Jbid., p. 73. 

*See his article on “Report of the Committee on Ministers’ Powers” in Political 
Quarterly, July, 1932. 

5Journal of Public Administration (1933), vol. XI, p. 111. 
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intended to further. Where the whole question is (a), it is commonly left to 
a court unless the subject is so technical that the elucidation of the facts is 
best left to an expert. When the emphasis is upon (c), the question is commonly 
left to be settled by an administrator. When there is doubt as to (b), then 
either the court or the administrator will have to consider (c).® 


From Dr. Jennings’s argument it would follow that since ultimately the 
judicial function and the administrative function are basically the same in 
their character, involving the same mental process, there could be no 
serious question either of their separation from each other or of their 
control and review by each other. 


II 


Now two things must be conceded to Dr. Jennings at once: (i) That 
it is not always possible in actual practice to effect a separation of the 
administrative and judicial functions, and to say which is which. Both 
seem to hinge into each other. In some cases, an officer who is primarily 
an administrator performs functions which must by all standards be called 
judicial: in others, judges perform a large mass of purely administrative 
functions. Complete and clear-cut separation of functions has never been 
possible in the history of the world, although separation of functions has 
always been preached as the only sure safeguard for individual liberty. 
In modern times, when the state has extended its arm of activity into 
the social and economic spheres of human life, the mingling of functions 
has inevitably become far more extensive than at any earlier period. (ii) 
Apart from the question whether judicial and administrative functions can 
or cannot be separated, the substance of the two functions is broadly 
identical. The elements that constitute the judicial process are broadly 
the same as those that constitute the administrative process. The adminis- 
trator in making his administrative decisions often performs quite the 
same functions as are performed by a judge in making his judicial decision. 
He finds facts, he interprets the law, he applies the law to the facts, he 
makes a decision. But to say that, is not to say that the two types of 
determinations are identical. Between the judicial and the administrative 
determinations there is a very real difference of emphasis that Dr. Jennings 
seems to have overlooked. 

As a matter of fact, Dr. Jennings was attacking the subtle distinction 
that the committee was trying to make between two types of judicial 
function, the judicial function of the courts and the judicial function of 
administrative tribunals, by calling the one “judicial’’ and the other “quasi- 
judicial”. That distinction was wholly unjustified, for such a distinction 
would have implied, as Dr. Jennings clearly saw, that the law as such is a 


*Ibid. (1932), vol. X, p. 346. 
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perpetually fixed and certain quantity, divorced from the environment in 
which it was being administered. That any assumption of that kind is 
completely false has been conclusively stated by Professor Laski’ in his 
essay on The Judicial Function: “At bottom, the judicial function is a 
political one” :* its essence lies in giving a logical form to conclusions 
which already flow, in their large outline, from the nature of any given 
state. The judge is ultimately an instrument of the state and instinctively 
subordinates himself to the purpose that the state declares, in the same 
way as does the administrator. 1 

But in seeking to make the distinction between “judicial” and “quasi- 
judicial” decisions, the committee was excluding altogether from its pur- 
view the ordinary everyday determinations that every administrator has 
to make in the course of his purely “administrative” duty before taking 
action, but which also are called “decisions”. The committee said that 


decisions which are purely administrative stand on a wholly different footing 
from quasi-judicial decisions as well as from judicial decisions, and must be 
distinguished accordingly. Indeed, the very word “decision” has a different 
meaning in the one sphere of activity and the other. When a person resolves to 
act in a particular way, the mental step may be described as a “decision”. Again, 
when a judge determines an issue of fact upon conflicting evidence or a question 


of law upon forensic argument, he gives a “decision”. But the two mental acts 
differ.® 


This saving distinction Dr. Jennings has ignored in his contention. What, 


then, exactly is this distinction between the purely administrative deter- 


minations and the purely judicial ones? It is our purpose to investigate 
that problem. 


III 
The distinction has been stated by Professor Goodnow thus: 


What is the distinction between judicial officers and administrative officers? 
The former are in the main entrusted with the administration of justice, the 
latter are in the main entrusted with the administration of government. If we 
analyse the work done by officers engaged in the application or execution of the 
law, we find that a part of this work may be differentiated from the rest in that 
it consists in the decision of controversies between individuals, or between 
individuals and government officers, as to the applicability in the cases in question 
of a particular rule of law. The other branch of the work done by government 
officers may be distinguished by the fact that the action taken by such officers 
is not necessarily, or even often, the result of any controversy, and is not merely 


*But even Professor Laski admits that once the underlying purpose of the state 
has been recognized, the courts are allowed large elbow-room to evolve their own 
technique. 

8Politica (1936), vol. II, pp. 115-32. 

*Report, p. 81. 
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dependent on the solution of the question, what is the law?, but is made also as 
a result of considerations of expediency. Thus, in the first kind of work, all the 
officer has to do is to determine what is the law applicable to the facts brought 
before him; in the second, he must determine, of course what is the law, in 
order to determine whether he is competent to act; but furthermore he must 
decide whether, in case he is competent to act, it is wise for him to act. In the 
former case, for example, the officer is to determine whether under the law a 
given piece of property belongs to A or B; in the second case, he is to determine, 
for example, whether conceding he has the power, it is wise for him to grant A 
a license to sell liquor, or to lay out a highway over A’s property. In these last 
cases, it is true, the law may provide that before he grants A his license, he must 
hear the objections which A’s neighbours may have to the granting of the license, 
or A’s objections or the objections of other interested persons to the laying out 
of the highway as proposed. But it is not a controversy as to the applicability 
of the law so much as to the expediency of the action which it is proposed to 


take.1° 
It will be clear from this that the distinction between judicial and adminis- 
trative determinations is, after all, merely one of emphasis; but as such 
it is a quite real distinction. The substance of the two functions is, as we 
explained before, broadly the same: “a large number of administrative 
decisions may and do involve, in greater or less degree, at some stage in 
the procedure which eventuates in executive action, certain of the attributes 
of a judicial decision.”** Even a policeman, for instance, who arrests a 
man for drunkenness must decide by a rough investigation the existence 


of the fact of drunkenness. Yet to give to such action on the part of the 


policeman the name of “adjudication” would be a clear misapplication of 
the term. 


There, indeed, are certain cases, as for instance in the example quoted 
by Goodnow of the administrative official hearing objections before grant- 
ing a licence, where an administrator exercises practically the same func- 
tions as the judge. But even between such judicial functions of the 
administrative officials and the judicial functions of the courts, there are 
some clear differences. 

First, although administrative action involves a sort of judicial process, 
unlike adjudication by a court, it is not usually a separate and distinct 
process. It is not the isolated function of an independent agency existing 
and acting solely to perform it, but it is a mere moment in a larger process, 
which is the carrying on of the business of government. It is performed 
primarily in aid of that business. Its purpose, in theory, is to inform 
administrative officers what to do, rather than to determine the individual 
rights which will be affected by their resulting action or the failure to act. 


10F, J. Goodnow, Principles of Administrative Law in the United States (New 
York, 1905), at p. 9. 
11Report, p. 81. 
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Secondly, administrative determinations, even though judicial in the 
eyes of meticulous philosophers, are usually of very minor consequence 
compared to the judicial decisions of the courts. When the policeman 
before making an arrest satisfies himself as to the identity and possible 
guilt of the person upon whom he intends to lay his hands, his action, 
even if judicial, cannot be considered of the same importance as the action 
of the court in investigating and pronouncing upon the guilt or innocence 
of an accused. 

Thirdly, the judicial adjunct of administrative function is exercised 
automatically and compulsorily, and its consequence is of importance only 
in the future ; while the judicial function of the court comes into play only 
on the voluntary request of a contentious individual, and it is concerned 
with past behaviour. To put it in other words, administrative action is 
positive, while judicial action is merely revisory and therefore negative. 
“Administration achieves public security by preventive measures. Hence 
it is often arbitrary. ... Law, on the other hand, operates by redress 
or punishment rather than by prevention. It formulates general principles 
of action and visits infractions of these rules with penalties. It does not 
supervise action. It leaves individuals free to act, but imposes pain on 
those who do not act in accordance with the rules prescribed. It is 
impersonal.’’** 

Indeed, the difference between administrative and judicial action 
depends upon the kind of action taken and not upon the kind of mental 
process involved in deciding whether and how to take it. The difference 
is primarily in the purpose which each has in performing its action. But 
the point that we desire to make is that the purpose that underlies an action 
cannot be entirely unrelated to the mental process that is involved in 
deciding upon it. Even though the factors constituting that mental process 
may in all cases be the same, the emphasis of the various factors is bound 
to be different according as the purpose of the function is administrative or 
judicial. The administrator wishes primarily to execute the law, to carry 
out a function, to accomplish a definite result under the law. The judge, 
on the other hand, is interested in no other function than that of securing 
fair play between contentious individuals, or of controlling the administra- 
tion for the purpose of keeping it within the bounds of legality, and seeing 
that it does not injure the rights of the citizens. This difference in the 
purposes underlying the two functions has created an undeniable difference 
in the mental behaviour of the administrator and the lawyer and in the 
technique of the two functions of administration and law. It has been 
well said that: 


12Roscoe Pound, in Proceedings of American Political Science Association 


(1907), vol. IV, pp. 232-3. 
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The mental endowments of judges are no different from those of the ordinary 
run of men. But mental equipment consists not merely of natural endowments 
but of an addition of acquired habits. The accustomed mental processes of the 
lawyer are generally recognized to have a peculiarity of their own. ... There is 
a lawyer’s way of looking at things, marked by an attitude of analysis, an atten- 
tion to detail, a meticulous consideration of more or less remote consequences, 
and a regard for hard abstractions, which to the layman would seem generally 
exaggerated, and sometimes ludicrous. And yet this method embodied in the 
minds of members of the profession is the living process of the law. The law 
is not a mere body of rules but an attitude of mind and outlook which leaves its 
stamp on the decisions of those who have acquired it.?% 


That there is an essential difference between the working of the 
administrator’s mind and the working of the lawyer’s mind is admitted 
even by Dr. Robson, when he quotes from Xenophon the story of Cyrus 
giving to Astyages an account of his last lesson: 

One of the boys of our school had a coat too small for him, and gave it to 
one of his companions, a little smaller than himself, and forcibly took in exchange 
the latter’s coat, which was too large. The preceptor made me judge of the 
ensuing dispute, and I decided that the matter should be left as it was, since both 
parties seemed to be better accommodated than before. Upon this the preceptor 
pointed out to me that I had done wrong, for I had been satisfied with consider- 
ing the convenience of the thing, whereas I ought first to have considered the 
justice of it.14 
It is possible, as perhaps Dr. Robson desires to point out, that this 

peculiarity about judicial process may be thought to stand in the way of 
penetrating to the real merits of a particular case, and in fact in a pro- 
gtessively increasing number of complex and technical cases in the 
modern industrial states it is doing so. That explains the conferring of a 
certain extent of judicial authority on some administrative bodies in these 
countries. But such conferment, indirectly, also recognizes and admits 
the truth of the proposition, that Dr. Jennings controverts, that ultimately 
the judicial and the administrative processes are different from each other. 


IV 


When we come to the sphere of law enforcement, or the administrative 
function of police, the distinction between judicial and administrative 
process becomes all the greater, although it is exactly here that the con- 
fusion is most misleading. The fact that some sort of an administrative 
adjudication is necessary in this sphere as preparatory to a governmental 
act creates a specious resemblance between the exercise of the administra- 
tive power and the exercise of judicial power. Yet the mental process of 


18, Dickinson, Administrative Justice and the S upremacy ‘of Lew (Cambridge, 
Mass., 1927), at p. 150. 
14W. A. Robson, Justice and Administrative Law (London, 1928), at p. 187. 
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the administrator is far more decidedly different from the mental process 
of the judge here than even in the field of the ordinary administration of 
the business of government. 

The distinctive importance of the exercise of police power as compared 
with the other administrative powers of government lies in this, that the 
efficacious police power consists in seeking to forestall the advent of danger 
rather than merely to avert its consequences. The criminal procedure of 
all countries, therefore, gives to the police specifically what are called, 
“preventive powers”, that is to say, a far larger limit of discretionary 
authority than to the other administrative officials; while the function 
of the judiciary, here as elsewhere, is properly limited largely to determin- 
ing, in cases and controversies that come before it, whether any rule has 
been violated. The “preventive power” of the police is usually of three 
kinds. (i) It may issue precautionary regulations. (ii) It may issue 
administrative orders. These two powers are normally given to other 
administrative agencies also. But the police may (iii) summarily execute 
their orders ; they are authorized to take action even without notifying the 
person involved that action is contemplated. 

This power of summary administrative action, without notice and 
without an opportunity to the other party to be heard, is, indeed, a very 
significant attribute of the police power; and it is justified on the plea 
that it is the only ready safeguard against the invasion of public security 
and individual safety. But it helps to cause a great divergence between 
the mental outlook of the administrator and the mental outlook of the 
judge. This divergence has been analysed in relation to the preventive 
sections of the Criminal Procedure Code in India by Mr. G. F. Arnold: 


What are known as the preventive or bad livelihood sections of the Criminal 
Procedure Code are framed in the exclusive interest of society to the complete 
disregard of its obligations to the individual. Under these sections, men are 
called on to give security for good behaviour, and if they fail to do so, are 
imprisoned, in most cases with hard labour, not because they have committed 
any offence, but for fear lest they should do so if they remained at large. It is 
not pretended, so far as we know, that this punishment has a reformatory effect 
on them: indeed, as it is the so-called habitual criminals who are chiefly treated 
in this way, it would be somewhat of a farce if such a contention were made. 
Nor can it be said to be retributive in character, because they are convicted of 
no offence before their imprisonment, or, if it is termed retributive on the ground 
that it is a punishment for past convictions, then the man is avowedly punished 
twice for the same offence, which is against the law. We do not think it will 
be denied that many magistrates have an aversion to the employment of these 
sections, and that the pressure for their use comes almost entirely from the side 
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of the police who regard themselves as responsible for the safety of persons and 

property under the law.15 

It would thus be clear that since the police are responsible, above every- 
thing, for the maintenance of order and suppression of crimes, their motives 
may not always be merely the just punishment of offenders, but they may 
often be directed to the suppression of someone who appears, in their 
judgment, as a possible offender. The policeman is even apt to pursue 
crime and criminals, suspected character and shady situations, in a way 
that the pursuit itself might become the worst of crimes against law. “The 
police officer does, of course, exercise a sort of judicial capacity in the 
process of investigation, when he decides whose story he shall believe and 
which of the two clues he shall follow up.’"* But he frequently might 
proceed with a prejudice, and his adjudicative function may be exercised 
in the furtherance of that prejudice. At every step he is apt to come into 
personal clash with people; these clashes and the vital reactions resulting 
from them would necessarily colour his procedure and his function. From 
all these personal clashes and reactions the judge will be free, and his line 
of approach might naturally be more cool, impartial, and perhaps “just”. 

Again, the administrative methods of enforcement, when applied in 
the field of police regulation, have a strong tendency to cause considerations 
of policy to become controlling to the exclusion of all individual rights. 
To entrust an administrative agency with the determination of individual 
rights and interests cannot but make those rights more flexible and more 
responsive to uncertain factors of discretion than when they are left to 
be defined by the more rigid processes of a court applying more or less 
permanent rules of law. 

We do not dispute that the introduction of administrative justice in 
this sphere, by making individual rights definitely subject to policy and 
discretion, might be a means of working out the newer philosophy of 
social solidarity, that “in the determination of the rights of individuals, as 
well as in the conduct of governmental enterprises, the interests of the 
community as a whole ought to be considered pre-eminent”.’” All that 
we want to emphasize is that in the sphere of police administration, even 
more than in the rest of the administrative field of government, the dis- 
tinction between the administrative and the judicial process is existent 
and possible to make. 





15G, F. Arnold, Psychology Applied to Legal Evidence (Calcutta, 1913), at p. 
529. 

16Sir Charles Elliot; in defence of the system of the combination of executive and 
judicial powers in India, 1896. 

1TJ, Dickinson, op. cit., at p. 30. 
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V 


And lastly, we must refer to the situation of a subject country where 
administration is largely under foreign control, as it is in India today. 
There the distinction between administrative and judicial function becomes 
even more pronounced; and since any subjection of individual rights to 
administrative discretion in such a state can only mean a perpetuation of 
foreign domination, this supplies a manifest case where not only a clear 
distinction between, but so far as possible a veritable separation of, the 
two functions must be made. In such a situation, the principle motive of 
the administration must be the suppression, right or wrong, of all political 
agitation; so that it is only by means of the application of a body of 
supposedly definite and permanent law alone, uninfluenced by considera- 
tions of political expediency, such as the traditional system of adjudication 
by courts supplies, that healthy individual and social growth can be 
assured. 


Boot CHAND 
University of Delhi. 


Tue AMERICAN LAw INSTITUTE’S RESTATEMENT OF RESTITUTION 


Promulgation of the most recent volume of the Restatement’ has a 
particular interest for those actively concerned with the common law. 
The mass of English cases allowing quasi-contractual and kindred equitable 


relief has received up to the present a lack of considered treatment border- 
ing on studious disregard. True, Lord Wright has recently solicited a 
diagnosis and cure for the juristic malaise afflicting quasi-contract,? and 
lively passages on the nature of the action for money had and received 
now appear frequently in the journals.* The fact remains that this body 
of law has received its best treatment to date obliquely, in a treatise on 
torts.‘ In the United States, by contrast, the subject has experienced a 
generous judicial development whose refinements have become widely 


1Restatement of the Law of Restitution: Quasi-Contracts and Constructive 
Trusts as Adopted and Promulgated by the American Law Institute at Washington, 
D.C., May 8, 1936. Together with Notes on Restatement of Restitution by the 
reporters W. A. Seavey and A. W. Scorr. Vol. I. St. Paul, Minn.: American Law 
Institute Publishers. 1937. Pp. xxvi, 1033; x, 208. ($9.50). For a general state- 
ment of the Institute’s aims, see Cecil A. Wright, “The American Law _ Institute’s 
Restatement of Contracts and Agency” in 1 University of Toronto Law Journal 
(1935-6), at pp. 27-30. 

2Lord Wright, “Review of the Restatement of Restitution” in 51 Harvard Law 
Review, at p. 369. 

3See, for instance, articles in 53 Law Quarterly Review, at pp. 302, 447, and 449. 

*P. H. Winfield, The Province of the Law of Tort (Cambridge, 1931). The 
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known through the text-writings of Keener and Woodward; indeed, the 
reporters for the committee on restitution (Professors Seavey and Scott 
ot Harvard University) found it possible to complete the present volume 
between May 1, 1933, and May 8, 1936.° 

The volume seeks to cover all legal situations in which one person is 
required to make restitution to another upon the basis that otherwise he 
would benefit unjustly. In adopting “unjust enrichment” as a unifying 
principle, the reporters include most of the rules hitherto classified under 
quasi-contract, but the scope of the Restatement is at once wider and more 
narrow than that of quasi-contract at common law. Quasi-contract is 
taken as limited historically to actions at law formerly brought as indebi- 
tatus assumpsit securing the payment of money due to the plaintiff.’ The 
Restatement deals collectively with all forms of relief which are restitution- 
ary in nature whether legal or equitable and whether for money, land, or 
chattels. Hence are embraced in this volume not merely the familiar 
claims in quasi-contract (money paid by mistake, money paid to the use 
of another, money obtained by duress or fraud, total failure of considera- 
tion, etc.) but also analogous claims in equity to recover money, land, or 
chattels, otherwise than under an express or resulting trust or under a 
contract. More simply, the Restatement of Restitution includes situations 
in which a claim is made for quasi-contractual relief, specific restitution, 
constructive trust, equitable lien, or subrogation.’ 

This is an unfamiliar mode of treatment, and “forms-of-action” theorists 
may recoil from a coupling of law and equity under the tie of “Restitution”. 
Still, there are advantages in avoiding the use of a term of art as a nomen 
generale. The Restatement, by intendment, is an endeavour to set down 
juristically the general body of law prevailing in the United States ;* and 
the committee found it possible, in dealing with rights to restitution, to 
effect the substantial association of law and equity contemplated by the 
Judicature Acts. The posthumous régime of the forms of action is not 
seriously threatened, and no attempt is made to expand commonly accepted 
definitions of quasi-contract so as to include kindred equitable claims; 
rather, all these are treated as species of the genus “restitution”. In this 


author confesses that he has given disproportionate space to quasi-contract and that 
he was at one stage tempted to restrict his monograph to that subject. 

5The committee on conflict of laws required eleven years of preparation. 

6R. M. Jackson, The History of Quasi-Contract in English Law (Cambridge, 
1936), preface, at p. xxiii. 

*Restatement of Restitution, vol. I, at p. 3. 

8Seavey and Scott, “Restitution” in 54 Law Quarterly Review, at pp. 29-30. The 


authors point out, inter alia, that “restitution” is not used as a title in any law digest 
or treatise. 
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manner the Restatement disarms those who refuse, not without show of 
reason, to extend quasi-contract beyond the four corners of assumpsit. 
No indication is given in the body of the Restatement as to which of the 
rules were developed at law and which in equity; at the same time, a rough 
division is made; part one, dealing primarily with the law of quasi- 
contract, and part two, with constructive trust, equitable lien, subrogation, 
etc.® 

The novelty of this arrangement may invite criticism from contempor- 
ary English theorists. Professor Holland once sought to include the 
whole of trusts under the heading “obligations quasi ex contractu’, and 
met with an opposition summed up in the rhetoric of Sir Frederick Pollock, 
“Why is Trust not entitled to rank as a head sui generis?”° The onus 
of disproof has not been lightly assumed; nor has it been undertaken by 
the committee on restitution. But it is one thing to bring the whole of 
trusts under quasi-contract and another to treat those trusts which 
arise by construction and not by consensus as closely allied to the quasi- 
contracts of common law. Express trusts and simple contracts, arising 
ex consensu, have much in common for the jurist,’ but express trusts 
and constructive trusts enjoy an historical rather than a juristic similarity.’ 
(Resulting trusts are based on an inference of intention to create a trust 
and, properly, as it appears to us, are treated as sui generis with express 
trusts in the Restatement.) Quasi-contracts and constructive trusts, on 
the other hand, represent the field of law in which, there being no con- 
sensual transaction on which to fasten a remedy, unjust benefits are 
restored to the person deprived.’* The law of equitable lien and subro- 
gation seems also to rest upon the principle of unjust enrichment,'* and 
is so treated in this volume. 

In restricting themselves to restitutionary claims founded on unjust 
enrichment, the reporters have had to exclude certain claims traditionally 
regarded as quasi-contractual. These are claims brought upon a judge- 
ment or to recover statutory penalties and customary dues. Historically, 





*Restatement of Restitution, at p. 340. 

10T. E. Holland, Jurisprudence (ed. 13, 1924), at p. 247. Holland, however, pre- 
fers the term “obligations arising ex lege’. 

11See, ¢e.g., A. L. Corbin, “Contracts for the Benefit of Third Persons” in 46 Law 
Quarterly Review, at pp. 12-45. 

12R. Pound, “The Progress of the Law” in 33 Harvard Law Review, at pp. 420, 
421. 

183McCormick v. Grogan, (1869) L.R. 4 H.L. 82, at p. 97. The basic likeness of 
quasi-contract and constructive trust has been often noted. See A. W. Keener, 
Treatise on the Law of Quasi-Contracts (New York, 1893), at p. 13; and Pound, 
op. cit., at p. 420. 

14Re Leslie, (1883) 23 Ch.D.552. But note from this case that equity shares the 
law’s distaste for voluntary benefactions. 
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these claims represented the non-consensual side of the action of debt, 
which lay on the one hand where there was an agreement to pay money, 
the creditor having provided quid pro quo, and on the other where a sum 
certain in money was due under a judgement or pursuant to a statutory 
or customary duty to pay in the circumstances.** When indebitatus 
assumpsit, having procedural advantages, superseded debt, the implication 
of a contract in law which characterized the newer remedy was sufficient 
to embrace these types of claim. For this reason, these have been treated 
as quasi-contractual; but, since they bear no obvious relation to the 
doctrine of unjust enrichment, their existence has troubled more than one 
writer trying to define quasi-contract in juristic terms. The Restatement 
has an easy way of escape: it deals with rights of restitution, and none of 
these claims is restitutionary in nature. In an exhaustive statement of 
the English law of quasi-contract they will have to be considered, and 
either ruled out as by Professor Winfield,’* or treated as a special category 
of quasi-contract as by Keener.’* In either case, a relatively small field of 
law is involved. 

Again, the tort actions of trespass, replevin, and ejectment are outside 
the scope of this volume. The restitutionary aspect of these claims is 
secondary to the element of damnum, and at any rate they are, so far as 
traditional treatment is concerned, firmly entrenched as part of the law 
of tort. The reporters on restitution had to consider the additional factor 
that this body of law had already been thoroughly canvassed in the 
Restatement of the Law of Torts. 

Two main theories may be said to exist as to the nature of quasi- 
contracts in English law. Each is inconsistent with the other and each 
has energetic sponsors at the present time. One may be described as the 
historical, the other as the juristic, attitude toward quasi-contract. In 
the view of the historical school, a quasi-contract is neither more nor 
less than a contract implied in law, the occasions for such implication 
having been set down once for all in established cases. The notion that 
these instances may be subsumed under a general principle is scouted, 
and it is urged that quasi-contract, like debt, is colourless as to the juris- 
prudence which lies behind it. Thus Mr. P. A. Landon, among others, 
maintains that quasi-contract should be treated as resting “upon a well- 
tried series of precedents”’* rather than upon the hypothetical bases of 
abstract theorists. In the juristic view, it is possible to find a unifying 
principle, that of unjust enrichment, governing the special instances of 


15Sir W. S. Holdsworth, History of English Law, vol. VIII, at pp. 88 ff. 

16Winfield (op. cit., at p. 177) describes these types of claim as doubtful quasi- 
contracts; they do not seem to rest upon any basis of unjust enrichment. 

17Keener, op. cit., at p. 16. 

1853 Law Quarterly Review, at p. 304. 
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quasi-contractual liability; the implied contract is merely clothing for 
the obligation. So Professor Winfield defines quasi-contract as “liability, 
not exclusively referable to any other head of the law, imposed upon a 
particular person to pay money to another particular person on the ground 
of unjust benefit’.'* In the nomenclature of Salmond, the first view 
stresses the formal source of the obligation, the second its material source. 

The first important case in England stating the principle of unjust 
enrichment was Moses v. Macferlan,”® where Lord Mansfield, examining 
the precedents, sought something more substantial than an imputed promise 
on which to hang the action for money had and received, and concluded 
that an action would lie wherever, ex aequo et bono, there was an obliga- 
tion to refund. Lord Mansfield’s application of the inductive logic met 
with vigorous protests, still re-echoed, from those who resented the intru- 
sion of notions savouring of equity into the common-law courts; but it 
became the view of Ames,” and ultimately an accepted basis of American 
quasi-contract law.** So, in the Restatement of Restitution, it is set down 
as a general principle that “a person who has been unjustly enriched at 
the expense of another is required to make restitution to the other” ;** only 
passing reference is made (as of antiquarian interest) to the theory of 
implied contract. The American view emphasizes the material and not 
the formal source of the obligation. 

In England, the courts are still reluctant to accept the aequum et 
bonum of Moses v. Macferlan as a basis for an expansible law of quasi- 
contract. That decision has never been over-ruled in terms; but, conflict- 
ing as it does with the over-riding principle of finality of judgement, it 
seems unlikely that it would be decided in the same way today.** More- 
over, the obiter dictum of Lord Mansfield has been narrowed by qualifica- 
tiens inherited from the “implied-contract” theory. For instance, there 
recur in the cases references to a privity inter partes as a condition of 
quasi-contractual relief, a matter which exercised Professor Winfield.” 
However, the precedents stipulating for a privity between the parties 
(which would draw quasi-contract ominously near to contract) appear to 
be restricted to those in which money has been received by the defendant 
from a third person for transmission to the plaintiff. Indeed, Mr. R. M. 
Jackson, in his informative history of quasi-contract, has concluded that 

19Winfield, op. cit., at p. 119. _ 

20(1760) 2 Burr. 1005. 

212 ectures on Legal History (Harvard, 1913), at p. 162. 

22Keener, op. cit., at p. 16. 

28Restatement of Restitution, at p. 12. 

24C. K. Allen, “Fraud, Quasi-Contract and False Pretences” in 54 Law Quarterly 
Review, at pp. 201, 204. 

25Winfield, op. cit., at p. 162. The author seems to fear that the concept of 
privity may have affected quasi-contractual liability generally. 
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this scarcely intelligible limitation has never been essential to the action.*® 
“Privity” is not so much as catalogued in the Restatement. 

More formidable is the limitation imposed on quasi-contract by Vis- 
count Haldane, who stated that a contract could never be implied in law, 
where an express contract would be invalid.27 This view identifies contract 
and quasi-contract. Thus, if moneys are received by a corporation pur- 
suant to an ultra vires contract, the person deprived has no remedy at law; 
the same applies to benefits, other than necessaries, received by an infant 
under a contract.** It is true that the injustice of this result is mitigated 
somewhat by the possibility of the plaintiff tracing his property in equity ; 
but the existence of an equitable alternative hardly serves to rationalize the 
legal view. The “Haldane fallacy”, if it may be so termed, fails to observe 
that (as Maine pointed out long ago) the prefix “quasi” signifies “‘unlike”’ 
rather than “like”, and that quasi-contractual lability must necessarily be 
governed by considerations other than those affecting agreements; ¢.g., 
there is no reason why A, although exempted from responsibility in respect 
of his contracts, should not be required, ex aequo et bono, to restore benefits 
received thereunder. This difficulty is unobserved by Dr. C. K. Allen;** 
but was recently detected by Scott L. J. in the court of appeal: “In this con- 
text I venture humbly and respectfully to doubt whether the criterion sug- 
gested by Viscount Haldane in Sinclair v. Brougham that ‘the fiction can 
only be set up with effect if such contract would be valid if it really existed’ 
is consistent with the common-law history of these implied contracts, for 
some of them are quite incapable of formulation as real, i.¢., consensual 
contracts." However, it may be doubted whether this rule is now of 
universal application,* and moreover, equity helps to prevent complete 
injustice. Lord Haldane’s rule finds no place in the Restatement of 
Restitution, but rights of restitution as against incapacitated persons are 
not specially canvassed in this volume. 

Is it true, then, of English as of American law, that wherever there is 
in the eye of the judge an unjust enrichment a remedy lies in quasi-con- 
tract? The most recent cases indicate a judicial reluctance to go far beyond 
the “‘well-tried series of precedents” mentioned by Mr. Landon. So, in 
1937, the court of appeal in Morgan v. Ashcroft** reaffirmed the implied 





26Jackson, op. cit., at pp. 55, 97, 121. 

27Sinclair v. Brougham, [1914] A.C. 398. 

282 eslie vy. Sheill, [1914] 3 K.B. 607, at p. 613, following Sinclair v. Brougham 
(supra). 

29Allen, op. cit., at p. 201. 

80Morgan vy. Ashcroft, (1938) 157 L.T.R. 87, at p. 93. 

31It does not appear to have been applied save in cases of incapacity, and recovery 
has been allowed quantum meruit for services rendered under an ultra vires contract: 
see Craven-Ellis v. Canons, [1936] 2 K.B. 403. 

82Supra, per Greene M.R., at p. 89. 
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contract theory and repudiated the notion that quasi-contract was capable 
of indefinite expansion along the lines of aequum et bonum. 

In Morgan's Case, all the judges saw the need for a statement of prin- 
ciples underlying contracts implied in law, and Scott L. J. was prepared 
neither to rule out unjust enrichment nor to close the door entirely to 
future growth. Indeed, in the previous year, Lord Wright as master of 
the rolls, without setting up unjust enrichment as a universal touchstone, 
expressed the opinion that existing quasi-contracts rested firmly on that 
principle. “These statements of the principle do not put the obligation on 
any ground of implied contract or of constructive or notional contract. The 
obligation is imposed by the Court simply under the circumstances of the 
case and on what the Court decides is right and reasonable having regard 
to the relationship of the parties. It is a debt or obligation constituted by 
the act of the law, apart from any consent or intention of the parties or any 
privity of contract.”** The present situation may be summed up in the 
language of Scott L. J. in Morgan’s Case: “The final demarcation of the 
boundaries of the old action of money had and received has not yet been 
achieved and their final delineation can only be worked out as concrete cases 
arise.”** It is not improbable that the Restatement of Restitution may 
affect that process. 

Some concluding observations may be allowed. Like the other volumes 
of the Restatement the volume under discussion consists of a series of 
general propositions of law (what Dr. C. A. Wright has tagged “the black- 
letter text”) with explanatory or qualifying comments under each section 
and with factual illustrations following the comments. Once again, no 
reference is made in the body of the Restatement to cases, statutes, or text- 
books; but the reporters have inserted in a special pocket supplement a 
body of notes citing authorities in connexion with the more controversial 
sections. These notes are seemingly intended to supply a stop-gap until the 
state commentators have prepared annotations for the several jurisdictions, 
and as such refer almost exclusively to American materials. Some pas- 
sages in the notes (in particular under the headings “mistake of law” and 
“unilateral mistake”) will interest students of English law; but for a gen- 
eral commentary the latter may prefer the able apologia for the Restate- 
ment of Restitution which the reporters have contributed to the Law Quar- 
terly Review.*® 

E. Russet, Hopkins 


University of Saskatchewan. 





88Brook’s Wharf and Bull Wharf v. Goodman Brothers, [1937] 1 K.B. 534, at 
p. 545. See also, Berg v. Sadler, [1937] 2 K.B. 158. 

34Supra, at p. 92. 

3554 Law Quarterly Review, at p. 29. 
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New Yorx Law Revision CoMMISSION 


The New York law revision commission, to whose first two reports we 
have already drawn attention,’ continues its excellent work as is evident 
from its report for 1937.2, Once again, the record is one of remarkable 
legislative achievement, which must be considered as a whole if its success 
is to be duly weighed. Although largely of domestic interest in New York, 
yet foreign students can appreciate something of the benefits conferred and 
especially congratulate the commission that so many of its aims and pur- 
poses are being written into effective action by the legislature. The com- 
mission has never been barren in its activities; and for those in foreign 
jurisdictions this is a matter of the utmost importance. The commission 
is not content to record this fact ; and once again its report provides excel- 
lent pieces of research. This year these consist of a Communication and 
Study relating to Sexual Crimes (pp. 399 ff.) and a Communication and 
Study relating to Homicide (pp. 515 ff.). Both studies are first-class in 
research, judgement, statement, and they carry on, in this connexion, 
standards of work so amply evident in the publications of the commission. 
No serious student can neglect them. Once again we congratulate the com- 
mission on its remarkable progress which is due not only to goodwill in 
all concerned but most clearly to the patience, insight, and scholarship of 
the commissioners and their assistants. 


W.P.M.K. 


Tue University or Toronto Law JouRNAL 


In the last issue of the UNiversity or Toronto Law JouRNAL we 
announced that in future it would appear biannually—in the Lent Term and 
in the Michaelmas Term. Circumstances have arisen which will prevent 
the Editor, for the present, from carrying out these arrangements. The 
University oF Toronto Law JourNAL will continue to appear annually, 
but each issue will be substantially increased in size. 





11 University of Toronto Law Journal (1936), at pp. 353 ff.; ibid. (1937), at 
pp. 366 ff. 

2State of New York. Report of the Law Revision Commission. Albany: J. B. 
Lyon Co. 1937. Pp. 1070. 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the last 
session of each legislature, deals only with the more important statutes. 


DoMINION OF CANADA 
2 Geo. VI: Public General Acts, 54; Local and Private, 8; Divorces, 85. 


Canapa Evipence Act (c.4)—AMENDED.—The wife or husband of a person 
charged with an offence under s. 354 of the Criminal Code shall be a competent and 
compellable witness as in charges laid under the other sections mentioned in s. 2 of the 
act (R.S. 1927, c. 59). 


Tue HicH COMMISSIONER IN THE UNITED Kincpom Act (c.30).—The High 
Commissioner's Act, R.S. 1927, c. 92, repealed. The duties of the high commissioner 
are somewhat enlarged. He shall act as the representative and resident agent of 
Canada in the United Kingdom and execute powers conferred by the governor-general, 
asformerly. Heshallalso carry out instructions from the secretary of state for external 
affairs respecting the general interests of Canada and supervise the official activities of 
the various agencies of the Canadian government in the United Kingdom. There is 
no reference to salary, which in the former act was fixed at $10,000 a year. 


THE MUNICIPAL IMPROVEMENT AND ASSISTANCE AcT (c. 33).—The minister of 
finance is authorized to make loans to municipalities to be applied to certain self- 
liquidating public utilities. 


Tue Sop Carps REGISTRATION Act (c. 41),—A labour union may apply for the 
registration of a ‘‘shop card”, a design, emblem, or other form of advertisement adopted 
by a labour union. A shop card registered under the act is unassignable, shall endure 
for fifteen years, subject to renewal, and an action may be brought against persons 
using such shop card without permission. 


THE BANK oF CANADA AMENDMENT AcrT (c. 42).—The directors of the bank are 
increased from nine toeleven. The capital is reduced to $5,000,000 of shares having a 
par value of $50 each. The bank shall pay to the holders of class A shares which had 
been issued to the public, $59.20 per share and accrued dividends, and class A shares 
shall thereupon be cancelled. Asa result of this amendment, the government becomes 
the owner of all the outstanding shares of the bank. The capital may be increased by 
resolution of the directors with the approval of the governor-in-council and parliament. 


CRIMINAL CopE AMENDMENT (c. 44), s. 16.—Provides penalties for reckless and 
dangerous driving of motor vehicles. 


Dominion Ecections Act (c. 46).—This act will replace the Dominion Elections 
Act, 1934, the Dominion By-Elections Act, 1936, and the Dominion Franchise Act, 
1934. 


Nationa Hovusinc Act (c. 49).—Repeals the Dominion Housing Act, 1935, and 
provides for contracts with lending institutions for making loans to assist in building 
houses, to the extent of $20,000,000; loans not exceeding $30,000,000 to local housing 
authorities to assist in low rental housing projects; payment to municipalities municipal 
taxes levied in respect of houses to cost not more than $4,000 built up to December 31, 
1940. 


Dana PORTER 
Toronto. 





CANADIAN LEGISLATION 


MARITIME PROVINCES 
(a) New Brunswick 
2 Geo. VI: Acts passed, 120; Public, 71; Local and Private, 49. 


ConF.icts.—This act (c. 41) provides that, in the absence of agreement to the 


contrary, every mortgage of New Brunswick real property shall be governed by the 
law of New Brunswick. 


Co-OPERATIVES.—An act (c. 67) similar to the Prince Edward Island Act (infra) 
provides for the incorporation of co-operative associations. 


Lasour RELATIONS.—This (c. 68) is a comprehensive act dealing with labour 
disputes. The right of employers and employees to organize in associations and unions 
is ‘‘recognized’’ by the act. Collective bargaining is declared lawful, and employees 
cannot contract themselves out of this or any other rights conferred by the act. An 
employer who by dismissal or by threat of dismissal or any person who by intimidation 
tries to compel another to join or to refrain from joining an organization or to work or 
abstain from working may be fined. Organizations can be required by the government 
to make returns covering their constitutions, officers, and finances. In the case of an 
industrial dispute the act sets up machinery for investigation and conciliation. The 
first step is an application by either of the parties to the minister for a reference to a 
conciliation commissioner, though the minister may on his own initiative so refer a 
dispute. The commissioner is to make suggestions and to do what he thinks right to 
induce the parties to reach a fair and amicable adjustment of their differences. He 
may make such investigations as may be necessary to determine the merits of the 
dispute and the right settlement of it. If he reports that no settlement can be made, 
the matter goes before a board of conciliation which is to be appointed by the minister 
and to be composed of one member nominated by the employer, one nominated by 
the employees, and a chairman chosen by these two. The board is to hear the repre- 
sentations of interested parties, inquire into the dispute, and report to the minister 
making recommendations for the settlement of the dispute. The parties may accept 
or reject the recommendations, and the report and the proceedings before the board 
are not to be recognized by a court of law. Another part of the act provides for the 
appointment of a fair-wage officer and of a fair-wage board consisting of five persons. 
The officer has power to hear complaints about wages and hours and conditions in any 
trade, investigate the situation and report to the minister. In cases where the 
officer deems the situation to be unsatisfactory, he may direct a conference in the 
trade affected looking to a voluntary adjustment. The officer is to report on the 
conference and the minister may pass the report on to the board for action. The 
board, even where no such reference has been made, has the power to make such 
investigations as it thinks necessary in any trade and can fix rates of wages and set 
the maximum of hours per day, week, or month for which such wages are to be paid. 
The orders of the board are binding upon the employers and employees concerned and 
cannot be varied either by individual agreement or—unless the minister approves— 
by collective agreement. Unless a dispute has first been referred either to the board 
of conciliation or to the fair-wages board, any lock-out or strike called on account of 
the dispute is made illegal and punishable by fine. 


LANDLORD AND TENANT.—The uniform act drafted by the commissioners on 
uniformity of legislation is adopted (c. 42) with only minor modifications concerning 
property liable to distress. 
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TRUSTEES.—An amendment (c. 44) to the Trustee Act gives a trustee who is not a 
resident of the province or who intends to remain out of the province for more than a 
month the power, notwithstanding any rule of law or equity to the contrary, to delegate 
his office to an attorney. He nevertheless remains liable for the acts of the attorney 
as if they were his own, and the delegation is operative only when the trustee is outside 
the province. Third parties dealing with the attorney are, however, protected unless 
they have actual notice that the trustee is within the province. 


Wiits.—A new sub-section is added (c. 43) to the Wills Act declaring that future 
wills which are stated to have been made in contemplation of a marriage shall not be 
revoked by the solemnization of the marriage. 


(b) Nova Scotia 
2 Geo. VI: Acts passed, 90; Public, 57; Local, 11; Private, 22. 


ADMINISTRATION OF JusTICE.—A fundamental change in the system of inferior 
courts is contemplated by an act (c. 19) which gives the governor-in-council the power 
to appoint police magistrates to act in police districts into which the province is to be 
divided. Such a magistrate is to have the jurisdiction of a stipendiary and of two 
justices, and, by proclamation, this jurisdiction may be made exclusive in the district 
concerned. Appointees must be barristers of at least three years’ standing and are to 
hold office during pleasure for the first year but thereafter during good behaviour. 
They are to give their full time to their duties, to be paid a salary, and the provisions 
with respect to fees and the making of returns are explicit and categorical. The 
ultimate end of this reform is that the lay justices will be superseded by a professional 
and permanent magistracy. 


Economic Controt.—Nova Scotia now (c. 6) joins the majority of the provinces 
in the effort to bring higher returns to milk producers by stringent control of the 
industry by a government commission. The act is modelled on the Ontario act. 
Producers and distributors are to be licensed by the commission which may cancel the 
licence at any time for failure to comply with the act and the regulations issued under 
it. The commission is empowered to investigate local situations affecting the milk 
trade and, when the governor-in-council so orders by proclamation, may arbitrate 
disputes between producers, distributors, and consumers and further may establish 
standards of price for fluid milk and cream, besides having power to prohibit certain 
specified trade practices. Of much interest as foreshadowing the possible development 
of a new jurisprudence is the section which provides for an appeal to a judge of the 
supreme court from an order of the commission cancelling a licence. The judge ‘‘may 
receive such evidence, give such direction for the conduct of the proceedings, and make 


such order or decision thereon as he may deem just”. The decision of the judge is 
final. 


Gotp CLausEs.—It is provided (c. 10) that all obligations, including past ones, 
which give the obligee the right to require payment in gold or in a particular kind or 
standard of coin or currency or in an amount of money measured in gold or in a par- 
ticular kind or standard of coin or currency shall be discharged by the payment, dollar 
for dollar, of currency which is legal tender at the time of payment. 


INSTALMENT SALES.—This act (c. 8) requires those who sell goods on the instalment 
plan to take out an annual licence before doing business. Inspectors may be appointed 
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under the act to investigate the affairs of such dealers and they are to have the common 
powers of entry, etc. Annual returns are to be made to the attorney-general, and the 
latter may at any time “‘in his absolute discretion’’ suspend or cancel a licence. 


MARKETING.—This act (c. 5) is a symptom of our constitutional malaise. For 
some years now the Dominion inspectors have been grading and inspecting natural 
products for export trade, but the decision in the Natural Products Marketing Act 
Reference, {1937] A.C. 377, effectively discouraged any attempt by the Dominion to 
round out this system. The present act is designed to get around the difficulty. It 
provides for the regulation by the governor-in-council of the grading, packaging, and 
inspection of natural products ‘‘within the province’. Inspectors may be appointed 
to carry out the provisions of the act and they are given the usual powers of entry, etc. 
The whole point, of course, is that the inspectors which will be appointed under the 
act will be the Dominion inspectors and therefore an attempt will be made by ad- 
ministrative co-operation to surmount the constitutional obstacles. 


Money-Lenpers.—The “loan shark’’ evil, which engaged the attention of a 
committee of the house of commons last session, has caused the provincial legislature 
to pass restrictive legislation (c. 7). In the case of a suit brought for the repayment 
of a loan by a money-lender (defined widely as anyone who carries on the business of 
lending money), the court, where it finds that the so-called ‘“‘service charges” together 
with the interest exceed the amount of interest permitted by any act, present or future, 
of the Dominion, or that excessive charges have been made for conveyancing or for 
insurance, may re-open the transaction and take an account between the debtor and 
the creditor. The court has power to order repayment of excessive sums already paid 
by the debtor, and, except in respect of interest, to set aside or revise any security 
given for the loan. Where no suit is pending, debtors are given the right to apply 
for summary relief. 


(c) Prince Edward Island 
2 Geo. VI: Acts passed, 34; Public, 26; Private, 8. 


CONTRIBUTORY NEGLIGENCE.—The uniform act of the commissioners on uniformity 


of legislation is adopted (c. 5) substituting the rule of apportionment of loss for the 
common-law doctrines. 


Co-OPERATIVES.—Provision (c. 6) is made for the incorporation and regulation of 
co-operative associations. Incorporation is obtained by the registration with the 
deputy minister of agriculture of a memorandum of association signed by ten or more 
persons. The objects of the associations are confined to the production, purchase, and 
sale of livestock and farm and fishery products on the co-operative plan, the buying of 
supplies and the rendering of services to producers and consumers on such a basis, and 
the co-operative purchase of real property to be used as a club or rest room or for 
entertainments and meetings of a public nature. A government official to be known 
as a supervisor is to have the power of overseeing the affairs of the’ co-operatives and 
no changes in the memorandum or in the by-laws of the associations will be valid 
without his approval. It also lies within his office to draw up a standard set of by-laws 
which will govern the internal management of the associations with such additions in 
particular cases as the supervisor allows. All purchases by associations except those 
made from other co-operatives or similar bodies must be for cash and all retail sales 
by the associations must be for cash. There can be no borrowing except for the 





154 Tue University or Toronto Law JouRNAL 


purpose of acquiring business premises, for paying insurance and salaries, and for the 
purchase price of goods. In the case, however, of an association which conducts a 
retail business and has a paid-up capital of at least $5,000, three-fourths of its share- 
holders may pass a by-law to exempt the association from these restrictions. Though 
members of the co-operatives may hold as many shares as the by-laws permit, a member 
has only one vote no matter how many shares he holds and he must vote personally 
and not by proxy. Shares are not transferable unless the by-laws so specify, though a 
member may make a written nomination of the person to whom his interest is to go 
in the event of his death subject to a right in the directors to buy in such an interest. 
The liability of the members is limited to the payment of the par value of their shares. 
In the distribution of profits the directors must first set aside not less than 10 per cent 
for a reserve fund until an amount has accumulated equal to at least 30 per cent of the 
paid-up capital stock, and then may apply a sum not exceeding 5 per cent for a co- 
operative education and welfare fund and a sum not exceeding 5 per cent as interest 
on paid-up capital. The balance is to be distributed among patrons and shareholders, 
with a power in the directors, if appropriate by-laws are adopted, to vary the dividends 
according to the different kinds cf commodities dealt in and to pay nothing with respect 
to the purchase of certain kinds of commodities. 


Dower RiGuts.—To facilitate ease of alienation of land an amendment (c. 8) to 
the Dower Act makes it possible for anyone ‘“‘legally or equitably seized in fee simple” 
of land which is subject to an expectancy of dower to apply in a summary way to 
have the dower barred. The court on such an application is to value the expectancy 
on the basis of its present value were the husband to die at the time of the making of 
the order, and, if a release is not forthcoming, it may, upon payment into court of the 
amount so found, make an order barring the dower. 


Economic ContTro_.—Legislation (c. 17) similar in all important respects to the 
Nova Scotia act (supra) brings the fluid milk trade under a government board. It is 
expressly provided by the Prince Edward Island act that the board shall consist of 
three members one of whom shall represent the consumer, one the producers and 
distributors, and the third shall be the dairy superintendent. By another act (c. 25) 
the lieutenant-governor-in-council is empowered to make regulations for the licensing 
and control of establishments for the reception of tourists. Standards of accom- 
modation may be prescribed, provision made for periodic inspection, and penalties 
imposed for non-compliance with the regulations or the terms of the licences. The 
regulations are not to be binding until confirmed by legislation except that an applicant 
for a licence shall be taken to have submitted to them as if they had been confirmed. 


UNFAIR TRADE PRACTICEs.—It is now (c. 11) made an offence under the Insurance 
Act for a life insurance agent to induce an insured to allow his policy with one company 
to lapse or to become forfeited, or to surrender it in order to take out a policy with 
another company. It is also an offence for an agent to make false or misleading state- 
ments in the negotiation of insurance or to coerce a prospective buyer through the 
influence of a business or a professional relationship. 


WAREHOUSEMEN’S LiENs.—This act (c. 26) brings the uniform act drafted by the 
commissioners on uniformity of legislation into force. 


G. F. Curtis 
Dalhousie University. 
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ONTARIO 
2 Geo. VI: Acts passed, 76; Public, 46; Private, 30. 


CANCER REMEDIES.—By the Cancer Remedy Act, 1938 (c. 4), there is created a 
commission to investigate, approve, disapprove, encourage, or report upon any substance 
or method of treatment which is believed to be, or likely to be, or is advertised, held 
out to be, or used as, a remedy for cancer. The commission may require any person 
who advertises any substance or method of treatment as a remedy for cancer to submit 
samples of the substance or a description of the treatment to the commission. Where 
any substance or method of treatment is submitted, the commission shall cause the 
substance or method of treatment to be investigated and the commission shall make a 
determination or finding as to the merit or value as a remedy for cancer of such substance 
or method of treatment. 


CONDITIONAL SALES.—By the Conditional Sales Amendment Act, 1938 (c. 5), 
renewal statements of conditional sale agreements are required to be filed within the 
expiration of three years from the date of the filing of the agreement. Unless the 
renewal statement is filed in the office of the clerk of the county court, as provided in 
the act, the conditional sale contract shall cease to be valid as against the creditors of 
the purchaser and as against subsequent purchasers without notice, in good faith and 
for valuable consideration. The act also provides that where goods sold under a 
conditional sale agreement have become affixed to land and there is already registered 
against the land a mortgage, all payments or advances made on the mortgage after the 
goods have become affixed and before registration of notice of the conditional sale 
contract in the proper registry office shall have priority over the rights of the vendor 
under the conditional sale contract. 


JupicaTuRE Act.—By the Judicature Amendment Act, 1938 (c. 18), the control 
and management of money in the supreme court of Ontario and the securities in which 
such money is invested and the investment of such money are transferred from a com- 
mittee of the judges of the supreme court of Ontario to a finance committee, to be 
composed of three persons who shall be appointed by and hold office during the pleasure 
of the lieutenant-governor-in-council. 


Loss OF EXPECTATION OF LireE.—By the Trustee Amendment Act, 1938 (c. 44), 
it is provided that in an action by the executor or administrator of a deceased person 
no damages shall be allowed for the death of the deceased or for the loss of the expecta- 
tion of life of the deceased, without derogating from any rights conferred by the Fatal 
Accidents Act. 


Joun J. RoBINeTTE 
Toronto. 


QUEBEC 
1 Geo. VI: Acts passed, 155; Public, 101; Private, 54. 


Sutpicians.—C., 2 is of historic interest in that it permits the lieutenant-governor- 
in-council to guarantee, assume, or pay the obligations of this order, first established 
in 1644, up to an amount of $5,000,000 against the transfer to the government of part 
of its property, free from all existing obligations. 


GoL_p PayMENTs.—C. 10 provides that obligations to pay in gold ‘‘shall be dis- 
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charged upon payment, dollar for dollar, of the nominal or face amount of the 


obligation. . .”’. 


PapLock Act.—C. 11 purports to make it illegal for any person possessing or 
occupying a house to use it or allow it to be used ‘‘to propagate communism or bol- 
shevism by any means whatsoever’. The attorney-general may order the closing of 
such house for a period not exceeding a year. The order may be lifted upon petition 
to a judge of the superior court establishing that the owner acted ignorantly and upon 
furnishing security that the house will not be used again for such purposes or establish- 
ing that the house has not been so used during twelve months. The attorney-general 
may also revoke the order. S. 12 makes it unlawful to print, publish, or distribute 
any writing tending to propagate communism or bolshevism under pain of imprison- 
ment for from three to twelve months. Constables and peace officers are given power 
upon instructions of the attorney-general to seize and confiscate such writings. 


INTERPRETATION.—C. 13 enacts that where there is a difference in the French 
and English texts of the statutes and codes the French text would prevail. This act 
was repealed by 2 Geo. VI, c. 22. 


E.ectricity.—C. 24 creates a national electricity syndicate to develop and dis- 
tribute water power in the electoral districts of Abitibi, Temiscamingue, Lake St. John, 
and Roberval. C.25 establishes the provincial electricity board to supervise and 
control the distribution of power throughout the province. Its powers include the 
fixing and changing of prices and changing the conditions of contracts. Distributors 
must obtain licences from the board. Issues of securities, changes of capital, mergers, 
and transfers of assets of distribution companies are null unless first approved by the 
board. Contracts between distributors and municipalities are limited to five years. 
C. 26 permits municipalities to establish or acquire an electricity generating and dis- 
tributing service with power to expropriate, all subject to approval by the ratepayers 
of a by-law. C. 54 provides for the valuation for purposes of municipal taxation of 
transmission lines. 


NATURAL ReEsources.—C. 28 prevents corporations, not constituted under a law 
of the province, from acquiring water powers, lands, forests, or mines forming part of 
the public domain on March 15, 1937 or subsequent thereto. C.29 prohibits the 
shipment outside the province of ‘‘wood not worked"’ unless a permit be first obtained 
from the department of lands and forests. 


Forest OperaATions.—C. 30 empowers the lieutenant-governor-in-council to make 
regulations to assure minimum wages and reasonable working conditions. 


WorKMEN’s WaGeEs.—C. 49 replaces the Collective Labour Agreements Act and 
provides for the making of collective labour agreements binding on employers and 
employees. C. 50 creates a fair wage board with power to fix the wages and working- 
hours of all workmen who are not subject to a collective labour agreement. 


Taxation.—C. 55 provides for the creation of a commission to study and report 
upon taxation in the province. 


Municipat AFFairs.—C. 56 empowers the minister of municipal affairs to establish 
the real value of immovable property benefiting from exemptions. C. 57 permits the 
consolidation of arrears of taxes. C. 59 changes the provisions for rates of interest on 
taxes. C.60 confirms the right to vote notwithstanding non-payment of municipal 


taxes. 


si 
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ADMINISTRATION OF JUsTICE.—C.75 makes substantial changes in the consti- 
tution of the court of sessions, magistrates’ court, and commissioners’ court. Provision 
is made for the creation of social welfare courts. 


Mortuers’ AssisTANcE.—C. 81 provides for assistance for mothers who are widows 
or wives of interned subjects and who have been British subjects for fifteen years and 
have resided in the province for seven years. 


PENSIONS FOR THE BLINp.—C. 83 permits the government to enter into an 
agreement with the Dominion to secure the benefits under the Dominion act. 


INSPECTION OF CoRPORATIONS.—C. 85 permits the lieutenant-governor-in-council 
to enquire into the expenditure of funds paid by the province to secular hospitals. 
C. 87 exempts religious corporations from the application of general laws requiring 
corporations to file information. 


EXPROPRIATION.—C, 93 replaces existing provisions for expropriation by the 
Quebec public service commission by procedure before the superior court. 


2 Geo. VI: Acts passed, 144; Public, 104; Private, 40. 


AGRICULTURE.—C. 2 increases to $25,000,000 the amounts which the Quebec 
farm credit bureau may lend farmers. C. 3 further extends the powers of the bureau. 
C. 35 creates a provincial chamber of agriculture. C.36 further amends the Farm 
Credit Act. C.38 permits the farm credit bureau to make advances to any credit 
union in certain counties. C. 39 permits the acquisition of a building for the storage 
of agricultural products. C.41 permits the acquisition of lands for colonization. 
C. 43 permits the lieutenant-governor-in-council to acquire farms in order to establish 
settlers, and farmers’ sons thereon. C. 55 authorizes the lieutenant-governor-in-council, 
within the limits conferred by the constitution, to make regulations for the manu- 
facture and sale of cider, to fix duties on its manufacture and sale, and to provide 
penalties for infringement of the regulations adopted. 


Youtu Ar.—C. 5 permits the lieutenant-governor-in-council to authorize the 
minister of municipal affairs to enter into agreements to facilitate the ‘‘establishment 
of youth” and for this purpose to pay amounts not exceeding $1,000,000. 


Pustic Assistance.—C.6 authorizes the guarantee of a loan not exceeding 
$750,000 by the Verdun Protestant Hospital for the Insane. C.7 authorizes the 
guarantee of a loan not exceeding $1,100,000 by the St. Jean de Dieu Hospital. C.8 
authorizes an agreement with the Sisters of the Good Shepherd providing for the 
custody and maintenance of prisoners confined in the women’s gaol at Montreal. C.9 
authorizes a subsidy of $200,000 to the Ecole Supérieure de Commerce de Québec. 
C. 10 authorizes payment to a religious corporation for running an agricultural school 
at Chicoutimi of a subsidy of $25,000 a year for four years and a monthly payment 
not exceeding $9 per pupil for not more than 80 pupils. C. 11, C. 12, and C. 13 permit 
similar grants for agricultural schools in the Gaspesian area, at ‘Nicolet and at Ville 
Marie. C.14 and C. 15 authorize the establishment of schools of mining. C. 16 
authorizes the establishment of a school of higher studies in French. C. 17 authorizes 
the creation of a school of spinning. 


ATTORNEY-GENERAL’S DEPARTMENT.—C. 25 permits the salary of the deputy- 
attorney-general to be fixed at a sum not exceeding $9,000 and provides that he shall 
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not receive any additional remuneration for his services for the crown in cases taken 
for or against it, and that costs recovered in such cases shall belong to the crown. It 
is further provided that the attorney-general shall not do other professional work. 


Succession Duties.—C. 29 amends the act to provide for the valuation of unlisted 
securities, life rents, etc. The provincial treasurer is authorized to require persons to 
meet succession duties owed the province with any securities of the province in their 
estate. Safety deposit boxes, efc., are not to be opened except with certain formalities. 
C. 30 repeals the Beneficiaries’ Seizin Act. 


Hicuways.—C. 51 authorizes the government to prepare and carry out a com- 
prehensive plan for highway construction and to expend during the next four years a 
capital sum not exceeding $50,000,000 thereon. 


WorKMEN’s WaGeEs.—C. 52 gives the title ‘‘Collective Labour Agreements Act”’ 
to the act 1 Geo. VI, c.49. The provisions of the act are not to apply to the govern- 
ment of the province or its departments. It is made an offence to prevent an employee 
from becoming a member of a workmen's association or to infringe the freedom of an 
employee by dismissing him or preventing his working because he is a member of an 
association or because he is not a member of an association, thereby preventing the 
closed shop in the province of Quebec. The same change is made by C. 53 in the 
Fair Wage Act. 


PROVINCIAL PoLice.—C. 76 replaces the existing provisions respecting the pro- 
vincial police. 


InsANE.—C. 80 permits the lieutenant-governor-in-council to appoint certain 
persons to act ex officio as curators of insane persons who have not been interdicted. 


Securities Act.—C. 82 replaces s. 26 of the Securities Act so as to prohibit a 
broker or salesman from trading in securities, the proceeds of which belong to the 
company issuing the security, or to an underwriter, or to a person who has acquired 
such security from the company for a consideration other than money, before such 
broker or salesman has received from the registrar a letter declaring that the latter 
has received such information as he deems necessary. This does not apply to securities 
dealt with on a recognized exchange. It is also provided that brokers or salesmen 
trading in securities coming under s. 26 must give the purchaser a prospectus. 


SEIGNEURIAL RENTs.—C. 86 makes provision for the redemption of the con- 
stituted rents replacing seigneurial rents. 


WorKMEN’s CoMPENSATION.—C. 88 permits the appointment of a medical board 
entrusted with the revision of medical evidence adduced before the workmen's com- 
pensation commission, and also permits the appointment of an officer entrusted with 
the administration of the accident fund. C. 89 brings workmen suffering from silicosis 
under the act. 


HypoTHEcary Destors.—C. 90 provides that whenever an immovable property 
has been sold by law and adjudged to the creditor of a hypothecary debt, the debtor 
may obtain his release from the creditor for the balance remaining due of such debt 
when the immovable at the time of the adjudication had a value equal to the amount 
of privileged claims affecting it and ranking ahead of the claim of the purchaser, or 
when the purchaser has resold the immovable for a sum equal to the amount of his 
claim and expenses and interest at 5 per cent upon such expenditure. An application 
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for release under this act must be made by petition to the superior court. The release 
of the debtor under the act releases sureties and guarantors. 


CONSOLIDATION OF TAxEs.—C. 91 provides for the consolidation, at the option of 
the ratepayer, of municipal taxes which have become exigible after December 31, 1930, 
and prior to January 1, 1938, into a sum payable by 25 equal annual instalments, the 
first of which shall become exigible on April 1, 1939. 


Moratorium.—C. 92 extends the provisions of the Act respecting Moratorium 
and safeguarding Small Property from May 1, 1938, to July 1, 1939, and provides 
that a delay granted to a hypothecary debtor shall benefit the guarantor, bondsman, 
and personal debtor. 


Crown RiGcuts.—C. 95 provides that the movable and immovable property 
belonging to any person in the service of the province who, between January 1, 1920 
and January 1, 1936, collected interest upon public moneys which should have been, 
but were not, devoted to public purposes, shall without registration be charged with a 
privilege in favour of the government of the province for the amount due and interest 
at 10 per cent per annum. 


INCORPORATION.—C. 96 provides that every unincorporated group of persons 
associated for the carrying out in common of any purpose of an industrial, commercial, 
or professional nature, may be summoned as a group by summons served on one of the 
officers or by summoning such group collectively under the name by which it designates 
itself. Such a summons shall avail against all the members of the group and a judgement 
rendered in the case may be executed against all the movable and immovable property 
of the group. 

BROOKE CLAXTON 
Montreal. 


WESTERN PROVINCES 
(a) Alberta 
1 Geo. VI (Third Session): Public, 8. 


LEGISLATIVE ASSEMBLY.—C. 7 repeals the Legislative Assembly (Recall) Act, 
being c. 82 of the statutes of 1936. 


RESERVED BiL_s.—Three bills were reserved by the lieutenant-governor for the 
signification of the pleasure of his excellency the governor-general. Bill 1, the Bank 
Taxation Act, imposed an annual tax of one-half of one per cent on the paid-up capital 
of all banks doing business in the province other than the Bank of Canada and a tax 
of one per cent on the reserve fund and undivided profits thereof. The Credit of Alberta 
Regulation Act, 1937 (bill 8), required every person or corporation dealing in credit 
to obtain a licence from the provincial credit commission as a condition precedent to 
carrying on business. It further provided that there should be a local directorate to 
supervise, direct, and control the policy of the business of dealing in credit. The 
Accurate News and Information Act (bill 9) gave wide powers over newspapers to the 
chairman of the social credit board. On reference to the supreme court of Canada 
these three bills were held to be beyond the legislative powers of the province ({1937] 
S.C. R. 100). On appeal to the judicial committee of the privy council the same 
opinion was expressed with reference to bill 1. See [1938] 3 W. W. R. 337. 
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2 Geo. VI: Public, 99; Private, 3. 


Crepit Unions.—C. 22 provides for the organization of credit unions as corporate 
bodies. 


Economic ApJUSTMENT.—C, 25, cited as the Debt Proceedings Suspension Act, 
provides by s. 3 that in the interval between the coming into force of the act and the 
first day of March, 1939, no process shall be issued out of any court in the province 
in any civil action for the purpose of enforcing the payment of any debt created after 
the first day of July, 1936. S. 4 stays pending actions. Debts owing by an individual 
to an individual and debts owing by a company other than a family corporation are 
excluded from the definition of ‘debt’. There are several other exceptions. C. 27 
adds another part to the Debt Adjustment Act. In substance it is provided that a 
resident debtor may, by filing an application, obtain a certificate giving him exemption 
from all actions, except with the consent of the board, but making him liable to pay 
to the board a certain proportion of his income for distribution to his creditors. The 
Home Owners’ Security Act (c. 29) provides that no foreclosure action founded on a 
mortgage executed before the first day of March, 1938, shall be brought against a farm 
home owner. A farm home is to consist of not more than a quarter-section on which 
the house occupied by the owner is situate. A foreclosure against an urban home owner 


shall be conditional on payment to the mortgagor of $2,000. The owner must be the 
occupier. 


O1 anp Gas.—The Oil and Gas Conservation Act (c. 15) sets up a board for the 
purpose of effecting conservation of the petroleum and natural gas resources of the 
province. Power is vested in the board to prescribe the total production and the con- 
ditions under which production is permitted at all or any specified wells, to prohibit 
the operation of any well, and to order that the production of petroleum from the 
wells in any area be prorated to the available economic markets in such manner that 
as far as possible the maximum recovery of petroleum may be obtained and equity 
among operators may be maintained in a common pool. 


SociaL Crepit.—C., 4 repeals the Alberta Social Credit Act, Statutes of Alberta, 
1937, c. 10. C. 3 enacts the Alberta Social Credit Realization Act. The act defines 
“‘social credit’’ as ‘‘the power resulting from the belief inherent within society that its 
individual members in association can gain the objective they desire’. The act estab- 
lishes the social credit board, which is authorized and empowered ‘‘to devise ways 
and means for the evaluation, conservation, enhancement, advancement and realization 
of the social credit of the People of the Province’. 


Taxation.—C. 6, the Agricultural Land Relief Act, provides in s. 3 that on, 
from, and after the first day of the month next following the month in which the act 
is proclaimed, ‘‘seven undivided one-hundredth parts of all agricultural produce shall, 
as and from the moment upon which the same comes into being be vested in His 
Majesty, in the right of the Province’. Elaborate provision is made for the delivery 
of this produce to government agencies and for the use of funds realized therefrom. 
Land coming under the scheme is exempted from municipal taxation. It is provided 
by s. 23 that the act shall not be proclaimed by the lieutenant-governor-in-council 
until it has been referred to the supreme court of Alberta and declared valid by that 
court or upon appeal respecting such reference. The supreme court, appellate division, 
has held this act to be ultra vires ({1938] 3 W. W. R. 186). 





CANADIAN LEGISLATION 


(b) British Columbia 
1 Geo. VI: Public, 78; Private, 4. 


COAL AND PETROLEUM PRopucts.—By c. 8 a board is established to control 
industries with coal and petroleum products. Wide powers of licensing, setting minimum 
and maximum prices, establishing standards, efc., are conferred on the board. 


GRADING OF Propuce.—C. 4 provides for the inspection and grading of beef and 
prohibits the sale of ungraded beef. C. 23 provides for the inspection and grading of 
fruit, vegetables, and honey, imposing penalties on persons obstructing the officers 
appointed under the act or misrepresenting in any way such produce on sale. 


Lasour.—C. 31 recognizes the right of employers and employees to organize for 
any lawful purpose, and of employees to bargain collectively, through elected repre- 
sentatives with their employers. The right to strike or lock-out is, however, made 
conditional on a submission of the dispute in the first instance to the minister of labour. 
The minister may then appoint a conciliation commissioner: if such appointee fails 
to make a settlement, the minister shall refer the dispute to an arbitration board of 
three, one to be appointed by the employees, one by the employers, and one by the 
lieutenant-governor-in-council. 


MARKETING.—C, 41 adds a section to the Natural Products Marketing Act 
(R. S. B.C. 1936, c. 165) giving that act a retroactive effect and providing that it 
shall be construed distributively, so that any part thereof within the competence of 
the legislature shall be deemed operative. 


Minimum Prices.—The powers of the board to set minimum prices for coal and 
petroleum products under c. 8 have been noted above. C. 9 provides generally that 
retailers shall not sell goods at a price less than that set by the manufacturer where 
his mark is on the goods, and c. 51 sets a minimum price for the retail of food products 
at 5 per cent above cost. 


TRADE AND INDUsTRY.—C. 73 sets up a new branch of the civil service described 
as the department of trade and industry, and including a bureau of economics and 
statistics, a bureau of trade extension, and a bureau of industrial and tourist develop- 
ment. 


(c) Manitoba 
1 and 2 Geo. VI: Public, 75; Private, 5. 


CompPaniEs.—C, 7 amends the Companies Act by giving additional powers to 
companies and by providing for the special inspection of loan companies which issue 
terminable first debentures purchasable by trustees and trust companies. C. 8 amends 


the Companies Act by adding a special part governing the incorporation of cemetery 
companies. 


Epucation.—C. 13 amends the Education Department Act by altering the pro- 
visions for conciliation or arbitration of disputes between teachers and trustees. C. 33 
amends the Public Schools Act so as to limit the liability of a school district for injuries 
to, or death of, pupils to cases in which there was negligence on the part of the school 
district or misconduct on the part of its trustees, servants, or agents. If damage flows 
from defective apparatus, liability is made dependent upon actual knowledge of the 
danger plus failure to remedy within a reasonable time. The act also elaborates a 
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procedure for the realization of judgements against school districts, and finally, it 
empowers the trustees to expel pupils who they have reason to believe are mentally 
defective. C. 42, the Trade-School Act, provides for the registration, regulation, and 
inspection of trade-schools. 


Names.—C. 5 provides a procedure for the change of names, registration to be 
at the discretion of the provincial secretary. 


SALE oF Goops.—The Food Products Minimum Loss Act, c. 16, provides that 
no retailer shall offer for sale, sell, or keep for sale any food product at less than 5 
per cent above the cost of the same. 


(d) Saskatchewan 
2 Geo. VI: Public, 92; Private, 4. 


Economic ApjJUSTMENT.—C. 60, the Soil Drifting Control Act, 1938, empowers 
the council of a rural municipality to pass a by-law providing for the regulation and 
control of tillage practices which, in the opinion of the council, are likely to cause 
rapid soil deterioration by wind erosion. The council may pass such a by-law of its 
own motion and must do so on petition of forty resident ratepayers. The by-law has 
no validity until approved by the minister of agriculture and by three-fifths of those 
voting on a reference to the electors. C. 61, the Forage Crops Seed Protection Act, 
1938, authorizes the lieutenant-governor-in-council on the recommendation of the 
minister of agriculture to designate an area or areas in which specified varieties and 
kinds of seed of forage crops may be sown and in which seeds of other varieties and 
kinds shall not be sown. C. 62, cited as the Land Utilization Act, 1938, sets up the 
land utilization board with wide powers in relation to the utilization of land. C. 63 
provides for expropriation of land required for projects under the Prairie Farm Re- 
habilitation Act (Dominion). 


HosPITAL AND MeEpiIcaL BENEFIT AssociaTions.—C. 24 provides for the incor- 
poration of ten or more persons for mutual medical or hospital benefits or for both. 


MENTALLY INCOMPETENT.—C. 71 amends the Administrator of Estates of the 
Mentally Incompetent Act. The powers of the administrator are enlarged so that he 
may exercise a power vested in a mentally incompetent person, exercise a right or 
obligation to elect belonging to or imposed upon a mentally incompetent person, and 
maintain an action for injury to the person or property of a mentally incompetent 
person or settle the same. 


SALE oF Goops.—C., 44, cited as the Closing-Out Sales Act, 1938, provides that 
in municipalities which adopt the act no closing-out sale shall be held without a licence 
and at such a sale no goods shall be sold except regular stock in trade. 


TaxatTion.—C. 10 provides for the appointment of a provincial tax commissioner 
to administer the provincial taxing statutes. C. 11 amends and consolidates the 
Succession Duty Act. C. 25 amends the City Act, 1934. S. 18 provides that where 
property in a city is damaged by fire, lightning, or explosion and taxes in respect of 
the property are unpaid, the insurer shall pay the taxes direct to the city out of the 
insurance moneys. The provision does not apply to any portion of the insurance 
moneys used or to be used for rebuilding or repairing the property damaged. C. 26 
effects a similar amendment to the Town Act, 1937. 
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TRADE Unions.—The Freedom of Trade Union Association Act, 1938 (c. 87), 
provides that it shall be lawful for employees to form or join a trade union and bargain 
collectively with their employer or employers through duly chosen officers. The act 
further provides that it is unlawful for an employer to stipulate in a contract with 
an employee that he shall not join a trade union. S. 6 makes it an offence to intimidate 
a person in order to compel him to join or refrain from joining a trade union. 


F. C. CRONKITE 
University of Saskatchewan. 





REVIEWS OF BOOKS 


Authority and the Individual. (Harvard Tercentenary Publications.) 


Cambridge: Harvard University Press. 1937. Pp. x, 371. 
($3.00) 


THE secular controversy between authority and the individual was the well-chosen 
and well-timed topic of one of the symposia which formed so attractive a feature of the 
Harvard Tercentenary celebrations. Those who were not privileged to be present at 
this feast of good things are now afforded by the publication of this volume an oppor- 
tunity of participating in their enjoyment. 

The conflict between the restrictions imposed by authority and the liberty of 
action demanded by the individual is as old as the first beginnings of human society 
and will endure as long as human society exists. There are times when it is more or 
less quiescent and a temporary equilibrium is achieved, but the conflict has perhaps 
never been more acute than it is at present when the world is dramatically divided 
between authoritative states, which those who dislike them term despotisms, and 
democratic states, which those who despise them characterize as chaotic. The true 
hostility is not between authority and freedom but rather between the abuse of au- 
thority and the abuse of freedom. For all must admit that the existence of authority 
is essential if human beings are to live together in any form of society; and all must 
equally admit that individual liberty is essential to the preservation of society from 
stagnation and decay. But unhappily authority is ever prone to become tyranny and 
liberty is too apt to degenerate into licence, and excess of the one is always countered 
by excess of the other. 

Presented with this fruitful topic for discussion, the symposium appropriately 
opens with an admirable paper by Professor Mitchell of Columbia University which 
surveys the world scene with poise and objective dispassionateness. He marks the 
tremendous swing-over from the doctrine of minimum state interference which com- 
mended itself alike to Adam Smith, the apostle of laissez-faire, and to Tom Paine who 
declared that ‘‘the more perfect civilisation is, the less occasion has it for government”’, 
to the growing prevalence in these days of the habit of looking to government to regulate 
everything, and he notes the vast recent extension of social security legislation in the 
great democracies. To meet the inherent dangers in this process, his suggestion in the 
case of the United States—he is too modest to call it his solution—is that there should 
be established a national planning board to investigate, criticize, and advise the govern- 
ment upon all projects of social and economic legislation. It may be questioned if this 
would afford an effectual safeguard. The committee of economic experts set up some 
time ago by the British government for advisory purposes has not been a conspicuous 
success. The root difficulty resides in the irrationality of man to which Professor 
Mitchell himself refers. Politics can never be rationalized and politics can never be 
excluded. 

It is the great merit of this series of papers that they are so provocative of discussion, 
but a mere reviewer must resist the temptation of joining the lists. He may, however, 
applaud the balancing feats of Professor Robertson of Oxford University in dealing with 
the subject of the state’s power to control or “‘iron out"’ the ups and downs of economic 
fluctuation. And he may express his sympathy with the views of Professor Copland of 
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Melbourne University on the problem of ‘reconciling the authority of the state with 
the free play of individual enterprise in a wide though diminishing field of industry”’. 
Professor Copland’s admonition that ‘‘the state is a bad loser and by no means a good 
employer”’ (p. 61) is a timely one, and there is much to be said for his conclusion that 
“if the individual entrepreneur meets his social responsibilities with reasonable efficiency 
it is better that he be left in occupation of his present industrial territory’’ (p. 62). 
There must be a framework of control, but within that framework there must be liberty 
of initiative. This, however, just brings us back to the fundamental problem of devising 
a framework which shall not prove a Procrustean bed. 

Some of the papers, as is the way of symposia, stray a little from the main theme, 
but none of the sixteen fails to yield an interesting contribution to it and if only two or 
three of them have been specifically mentioned this is solely due to considerations of 
space. All the fare provided at the banquet was good and the reader must be left to 
savour and digest it for himself. 


MACMILLAN 


Felony and Misdemeanor: A Study in the History of English Criminal 
Procedure. By J. GOEBEL, jr. Vol. I. (Publications of the 
Foundation for Research in Legal History, Columbia University 
School of Law.) New York : Commonwealth Fund. 1937. Pp. 
xxx, 455. ($5.00) , 


Tuis is the first of three volumes in which the history of felony and misdemeanour 
is to be related. It is also the first of a series of studies to be made under the auspices 
of the foundation for research in legal history at the Columbia University school of law. 
If the high quality of this book is maintained in the later volumes of this series of studies, 
it will do notable service to the cause of legal history. 

The conceptions of felony and misdemeanour are basic conceptions in that part of 
the common law which deals with crime and criminal procedure. But the common law 
did not begin to take its permanent shape till the reforms of Henry II in the latter half 
of the twelfth century. Henry II’s reforms affected both the substance of the law and 
its machinery; and more especially the latter. Indeed the latter reforms were the 
more important and the condition precedent to the success of Henry II's work; for it 
was by means of a centralized machinery, worked by men who were in touch with the 
best legal thought of the day, that the creation of a common law was made possible. 
But what was the raw material of existing rules, what were the native legal ideas, upon 
which these men worked in laying the foundations of this common law? This is the 
question which Professor Goebel has set himself to answer in this book. How confused 
and disparate this raw material was, how archaic were some of its ideas, is shown by 
the medley of rules contained in the book known as the Leges Henrici Primi. There 
are many rules which come from the Anglo-Saxon laws. There is the contribution 
made by Norman law; and to analyse that contribution it is necessary to go back to 
Merovingian and Carlovingian law. There is the contribution made by the law of the 
church and by fragments of imperfectly understood Roman law. All this material 
Professor Goebel has studied and analysed and interpreted. His work shows great 
industry, great powers of exposition, great capacity for forming a conclusion from 
obscure material and expressing it clearly and trenchantly—sometimes perhaps too 
trenchantly, for the materials at some points are so scanty and obscure that successive 
scholars have put, and will continue to put, many different interpretations upon them. 
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The book is a study of remote origins. But, though there is much detail in it 
unfamiliar to the modern lawyer, the modern lawyer can often get glimpses of the 
beginnings of rules and institutions with which he is familiar. The institution and the 
use made of the Carlovingian inquest, the gradual emergence of the conception of crime 
and how it was brought about, the origin of the misericordia and of the ‘“‘year day and 
waste’, are illustrations. The rule that it is not the commission of the crime, but the 
judgement of death that entails confiscation of property reminds us of a long-lived rule 
of English law. The Burgundian and Visigothic rule which allowed the injured man 
to be his own executioner, reminds us that in England in the thirteenth century the 
sentence for ‘manifest grand larceny’’ was ‘‘often pronounced in local courts, and was 
frequently executed by the pursuer or ‘sakeber’ who struck off the thief’s head or pre- 
cipitated him from a rock into the sea” (Pollock and Maitland, ed. 2, vol. II, p. 496). 
But, as we might expect, it is mainly to the origins of some of the more archaic rules of 
the later law that the book gives a clue. The larger outstanding characteristics of the 
common law were the work of the lawyers and statesmen of the late twelfth and thir- 
teenth centuries who, with the help of ideas derived from the civil and canon law, 
reshaped all this old material into so new a system that Reeves could say with truth 
that “the work of Glanvil, compared with the Anglo-Saxon laws, is like the code of 
another nation”’. 

There are two dangers which beset the path of those who would draw a picture of 
the law of these dark ages and of the ideas underlying it. 

In the first place, their fresh study of obscure authorities often leads them to con- 
clusions different from those of their predecessors, with the result that they are apt to 
exaggerate the differences between themselves and their predecessors, and to disregard 
the element of truth that may exist in the older conclusions. Professor Goebel at many 
points in his book attacks the view that the idea of the peace of the king or other ruler 
was a formative element in the criminal law. He shows that earlier historians have laid 
too much stress upon it; and he gives a good and learned account of the origins of the 
different ideas which went to make up the later concept of the king's peace. But he 
denies that after the conquest there was any general legal idea of the king’s peace. The 
term frith ‘‘is a political rather than a legal concept”; and the term grith means simply 
a specific protection given to individuals. Hesays: ‘‘The Normans could understand 
general protection and special protection, not only because they used similar devices 
but because these were both matters that could be translated in terms of judicial practice 
and could be measured in fortsfactura and misericordia. But to men who had lived with 
a treuga Dei spelled out as no fighting on certain days, as covenants against feud, as 
ordeal for breach, as excommunication and forfeiture for offenders, a ‘peace’ to be of 
institutional utility could not be devoid of procedural implications, must be assessable, 
must have conveyable substance. The frith of the doom prologues had none of these 
characteristics, any more than the ‘peace’ of the nineteenth century romantics” (p. 429). 
No doubt in any given case where the peace had been broken the plaintiff would rely, 
according to the circumstances, on breach of a protection, or of a covenant against feud. 
But that does not prove that the idea of a breach of the peace had no substance. A man 
who is complaining of a particular breach of some one of his proprietary rights will 
emphasize the trespass or the nuisance or the ejectment; but it does not follow that, 
because these are the matters discussed in the cases, the law has no general idea of what 
property is or what rights it confers. Lord Atkin pointed out in Donoghue v. Stevenson, 
{1932} A.C. at pp. 579-80, that though the courts are concerned with the particular 
instances of the duty to take care which come before them, so that it is difficult to find 
any general statements as to the scope of the duty, yet there is in English law ‘‘a general 
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conception of relations giving rise to a duty of care, of which the particular cases are but 
instances”. These considerations lead me to doubt the validity of Professor Goebel’s 
argument that the idea of the king’s peace as a formative element in the criminal law 
can be eliminated. There is, I think, much to be said for Pollock and Maitland’s view 
that this idea had a considerable influence which increased with the increase of the 
royal power. Professor Goebel also attacks the view that there was a considerable 
growth of private jurisdiction in Anglo-Saxon law. His criticism of that view is acute. 
But having regard to rights of the landrica and hilaford, to the exigencies of the agri- 
cultural system, and to the exemptions and immunities given by the charters, it is 
difficult to believe that such jurisdiction was not, in fact, emerging. 

In the second place, there is the danger that so refined an analysis will be applied 
to primitive rules and primitive ideas that explanations of these rules and ideas will be 
given, and distinctions will be drawn, which would be wholly unintelligible to the men 
who made and worked the rules. Professor Goebel generally avoids this error. But 
there are one or two places in which, as it seems to me, he has fallen into it. Thus he 
criticizes Maitland for calling breaches of the bond between lord and vassal ‘‘feudal 
crimes”. He thinks that they are breaches of a bargain between lord and vassal and 
punished for that reason. But in the first place, the law of contract was so rudimentary 
that we doubt whether such an expression as “bargain breach” would have been under- 
stood. In the second place, this denial that a breach of the feudal bond is pre- 
eminently a ‘‘feudal crime” leads to the difficulty of explaining why it involved escheat. 
If we regard it as a species cf treason to the lord, #.e., as a feudal crime, there is no 
difficulty. That it was regarded as a species of treason, and that this idea was long 
lived, is shown by the fact that the concept of petit treason was recognized in Edward 
III's famous statute which defined the offence of high treason. Then, too, he criticizes 
Pollock for not seeing ‘‘the fine but absolutely basic distinction that peace is associated 
first and last with the house” and not with the person. But would our Anglo-Saxon 
ancestors have appreciated so fine a distinction? After all, the peace attached to the 
house is meant to protect the persons in the house. So, too, I doubt whether the 
Anglo-Saxon magnates would have appreciated the clear-cut distinction which Professor 
Goebel draws between fiscal exemptions and rights of jurisdiction. 

I have noticed only one positive error. Professor Goebel says, ‘‘this word [ex- 
heredatio| had been a term of art in the Roman law used to describe the incapacity of 
the heir to succeed because of his own act” (p. 255). This is wrong. Exheredatio 
was the disinheriting by a testator of certain of his descendants. The law required 
him to disinherit these persons, and if he did not do so his will was in some circumstances 
wholly, and in cthers partially, void. 

The book as a whole is a very able piece of work on a difficult topic, and we shall 
iook forward with interest to the succeeding volumes. It places Professor Goebel in 
the front rank of legal historians. But in his introduction he is perhaps a little too 
intolerant of the lawyer's use of legal history. Of course, it may be otherwise in the 
United States, but in England I have said elsewhere and | still think that the pro- 
fessional tradition, though it has done harm to the study of legal history, has yet 
conferred considerable benefits upon it. 


W. S. Ho_pswortH 
All Souls College, Oxford. 
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Le Régime administratif du notariat (office et corporation). Par A. LAPEYRE. 
Paris : Librairie Rousseau. 1936. Pp. 351. (35 frs.) 


ComME son titre l'indique, ce livre expose la structure (si je puis me servir de ce 
terme architectural) du Notariat; ce n’est pas un traité de la profession de notaire. 
Au Canada, cette profession n’existe que dans la province de Québec, étant une partie 
de I’héritage juridique qui nous vient de l’ancienne France ou elle a toujours été un 
rouage du droit civil. 

Cependant elle présente, dans notre ancienne-mére patrie, des particularités que 
nous ne connaissons pas au Canada. Ainsi le notaire en France achéte sa charge d’un 
autre notaire qui se retire dans la vie privée, ou bien il en obtient la cession contre 
paiement des héritiers d’un notaire décédé. Le prix de vente est fixé par libre con- 
vention entre les intéressés, et alors l’ancien notaire ou ses héritiers, suivant le cas, 
présentent le candidat—qui a préalablement subi les examens prescrits et a fait son 
stage—au Chef de l’Etat, lequel nomme le notaire. Ce dernier dérive donc ses pouvoirs 
de l'Etat méme. 

Autre différence. En France la compétence du notaire ne s’étend qu’a la circon- 
scription ou commune pour laquelle la nomination est faite. C’est de l’étude méme 
que le candidat devient successeur avec ses archives et son greffe. Ce systéme de la 
vénalité et de la localisation des offices a survécu, en France, a la Révolution. II n’a 
jamais existé en la province de Québec ou le nombre des notaires n’a pas de limite, et 
ot leur compétence s’étend a toute la province. Nos notaires ne sont donc pas les 
successeurs d’un autre notaire. 

La charge de notaire en France comme chez nous est une charge publique, notre 
loi du notariat (R.S.Q., 1925, c. 211, art. 5) le déclare expressément. Cependant les 
conséquences de ce principe ne sont pas les mémes dans les deux pays. En France les 
services administratifs ou publics et leurs titulaires sont justiciables des tribunaux 
administratifs; au Canada il n’y a, en principe, qu'un seul ordre de tribunaux tant pour 
le contentieux administratif que pour le contentieux judiciaire. La qualité d’officier 
public du notaire ici lui confére, cependant, certains priviléges, mais il est soumis aux 
mémes tribunaux que les autres citoyens. 

Cette entrée en matiére me permettra d’apprécier |'utilité de l’ouvrage de M. 
Lapeyre pour nos praticiens. J’avoue que sa description d'une institution si différente 
de notre notariat m’a vivement intéressé. Car on a résolu en France certains 
problémes qui se soulévent ici. Ainsi, on a créé la-bas, au sein du notariat méme, des 
ceuvres d’assistance pour les notaires de petites études dont le revenu ne suffit pas 
pour faire vivre le titulaire. Une autre ceuvre trés intéressante est la caisse de garantie 
collective qui, au cas d’infidélité d'un dépositaire, assure le remboursement des dépéts 
faits chez le notaire. Et en marge de I'institution officielle il y a I’ Association nationale 
des notaires de France, association volontaire qui comprend, cependant, la trés grande 
majorité des notaires francais. 

Cette existence de juridictions purement volontaires et partant plus souples a cété 
d'un organisme officiel créé par la loi (une chambre des notaires comme ici), m’a paru 
d'un trés grand intérét. La vie et l'activité privée et professionnelle du notaire en 
France ressemblent 4 ce que nous voyons en la province de Québec. Elles n’entraient 
cependant pas dans le cadre de l’ouvrage de M. Lapeyre, qui envisageait l'ensemble 
plutédt que le détail. 

L’auteur expose certaines théories de philosophie sociale au sujet du régime cor- 
poratif appliqué au notariat francais. Si je l'ai bien compris il envisage plutét une 
évolution future et possible de l’institution notariale qu’une réalité maintenant concréte. 
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Nos hommes de loi qui s‘occupent de ces questions trouveront des considérations trés 
intéressantes dans l’ouvrage de M. Lapeyre. A tout spécialiste d'études législatives la 
lecture de ce livre s’impose. 


P. B. MIGNAULT 
Montréal. 


The Administration of Justice under the Quebec Act. By H. M. NEaTBY. 


Minneapolis : University of Minnesota Press. 1937. Pp. viii, 
383. ($6.00) 


ON ne peut que féliciter Mlle Hilda M. Neatby de |'intéressante étude historique 
qu'elle nous présente dans un volume du format d’un livre sérieux et d'une facture 
livresque irréprochable. Le titre en précise suffisamment la portée: l’administration 
de la Justice en la Province de Québec pendant une période de moins de vingt ans au 
commencement du régime anglais. Le point de départ de cette période est l'Acte de 
Québec de 1774, le point d’arrivée la charte constitutionnelle de 1791. L’auteur quia 
minutieusement compulsé nos archives, au point d’écrire souvent de la petite histoire, 
s'en tient rigoureusement a son sujet, de sorte qu’on ne peut lui reprocher ni digressions 
inutiles, ni défaut d’objectivité. Elle porte peu de jugements personnels, mais on sent 
bien que par moment elle est un peu effarée de la confusion en matiére juridique qu'elle 
trouve méme chez les tribunaux supérieurs de la province. Si un autre chercheur veut 
reprendre la méme enquéte, l’ouvrage de Mile Neatby lui fournira une documentation 
imposante. Etudier toutes ces sources a pu lui paraitre parfois rebutant. Mais le 
véritable historien ne doit se rebuter de rien, ce qui évidemment ne veut pas dire qu'il 
doit tout accepter parce que c’est écrit. Les écrits restent, mais leur valeur ne dépend 
pas du nombre de leurs années. 

L’administration de la justice civile, aux termes formels de l' Acte de Québec, 1774, 
devait se faire conformément ‘‘aux lois et coutumes du Canada’’. Cela voulait bien 
dire le droit francais tel qu’il existait 4 la Cession, mais pendant toute la période 
envisagée par l’auteur, cette conséquence fut A4prement contestée par les quelques 
centaines de marchands et traiteurs anglais qui s’étaient établis A Québec ou A Montréal. 
Le livre de Mile Neatby fait l’historique de cette lutte. En 1777 le Gouverneur 
Carleton créa une cour de premiére instance qui devait siéger 4 Québec et 4 Montréal, 
la province ayant été divisée en deux districts pour ces fins. Cette cour recut le nom 
de cour des plaidoyers communs par une traduction littérale du terme anglais, inconnu 
auparavant comme depuis en cette province. Trois juges furent nommés pour Québec 
et trois pour Montréal. Plus tard une cour de premiére instance siégea aux Trois- 
Riviéres. 

Mile Neatby étudie trés minutieusement cette administration de la justice pendant 
la période envisagée par son livre. Il est bien évident que dans un pays od il n'y avait 
pas eu de barreau pendant tout le régime francais, et ou il n’y avait jamais eu d’écoles 
de droit, il avait fallu se contenter de magistrats sans expérience et d'une science 
juridique bien sommaire. Qu’il y ait eu des plaintes, et quelquefois de l'arbitraire dans 
les décisions rendues par ces juges, il n'y a rien d’étonnant. On peut méme croire que 
Mile Neatby exagére quelque peu |’importance de ces plaintes, et j'ai dit qu'elle écrit 
souvent de la petite histoire qui importe bien peu maintenant que nous avons un 
systéme juridique dont nous pouvons bien nous enorgueillir. Je reconnais, toutefois, 
que sa chronique parait consciencieuse et exempte de parti pris. 
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Je recommande donc la lecture et l'étude de ce livre. Nos chercheurs apporteront 
a cette étude des connaissances historiques que je n'ai pas la prétention d’avoir moi- 
méme. D’ailleurs on découvre de nouvelles sources de renseignements tous les jours. 
A cété de beaucoup d’incidents de peu d’importance, on peut découvrir des éléments 
dignes de figurer dans la grande histoire. Que les chercheurs de chez nous aient la 
méme ambition que l’auteur de ce livre. 


P. B. MIGNAULT 
Montréal. 


Report on the Codification of Quebec Life Insurance Law. By M. VER- 
SAILLES. Montreal. 1936. Pp. xii, 151. 


Mr. VERSAILLES calls his book a “report”. That term is sometimes used, chiefly 
in France, to describe communications made to a gathering of learned men on a legal or 
scientific topic. The learned author’s “report” is made, we can take it, to all those 
who are interested in the law governing life insurance in Quebec. 

Perhaps I may be permitted to add that the contract of life insurance in Quebec 
comes within the civil law, and the privy council has always placed it in the category 
of “property and civil rights” of s. 92 of the B. N. A. Act. However desirable it might 
seem to have the law of life insurance made uniform throughout Canada, this cannot 
be done without the consent of the Quebec legislature. I would—lI hope without being 
considered impertinent—generalize this statement by saying that proponents of uni- 
formity of law should consider s. 94 of the B. N. A. Act which excludes Quebec from 
the operation of a provision aiming at such uniformity. 

The civil law of Quebec being chiefly French law, Mr. Versailles has made a study 
of a recent statute in France (Loi du 13 juillet, 1930) on the subject of insurance in 
order to see whether it could be adapted to life insurance in Quebec. His book, there- 
fore, practically redrafts that statute and suggests that it might, as redrafted, suit the 
requirements of the province. His attempt thus to solve a legislative problem is worthy 
of every consideration. 

It is generally recognized that, on life insurance, the provisions of the Code are 
somewhat fragmentary. It must be remembered, however, that this subject is of 
comparatively recent growth, and the time now seems to have come for a revision of 
the nine articles on life insurance inserted in the Code seventy-five years ago. The 
subject is also dealt with in the Quebec Revised Statutes of 1925, c. 243 and c. 244. 

There is an interesting provision in the French statute of 1930 requiring the consent 
of a person before a contract is made to insure his life. The codifiers follow on this 
point the English rule that the insurer must have an insurable interest in the life 
insured. The French provision removes any difficulty. 

Mr. Versailles has carefully prepared his treatise but would add to its usefulness 
by inserting in another edition the usual indexes. 


P. B. MIGNAULT 
Montreal. 


Hope's Major Practicks, 1608-1633. Edited by J. A. CLypE. Vol. I. 
(Stair Society.) Edinburgh: Neill and Co. 1937. Pp. liv, 359. 


Tue third volume issued by the Stair Society maintains the high value of its 
predecessors. The late lord president of the court of session has applied part of his 
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well-earned leisure to editing the Major Practicks of Sir Thomas Hope, lord advocate, 
whose early services to the royal cause led to his devoting his talents from 1633 until 
his death in 1646 to a political career. Confusion has long existed as to the authorship 
of the work now edited; a series of errors, whose origin and development are lucidly 
explained by the editor, has resulted in the attribution of the work to his second son, 
Lord Kerse, whose support of the popular cause led in 1641 to his attaining the office 
of lord justice general, when Charles I had to bow before the rising storm and to dismiss 
four of the unpopular lords of session. 

The work is of historical importance, as it falls in the period between Balfour's 
Practicks, where the latest cases referred to are about 1579, Craig’s Jus Feudale, and the 
Institutions of Stair (1681). But Hope shows nothing of Stair’s ‘‘architectural genius”, 
and the matter of chief interest in his work is furnished by his brief records of decisions, 
chiefly of cases in which he acted as advocate or, rarely, in which he was party. Of 
these a considerable proportion have been long known from their inclusion in Morison's 
Dictionary. The rest of the work consists of selected excerpts from the Regiam 
Majestatem, from Balfour and Craig; of accurate summaries of the Scots acts of 
parliament; and of much less precise summaries of the relevant acts of council and 
statutes of session. The lack of order in the treatise is mitigated in some measure by 
the summaries prefixed by the editor to the titles of the parts, but easy use of the 
material included will be possible only when the second volume appears with the full 
index promised. The editor acknowledges gratefully the assistance in finding citations 
of Mr. Hector McKechnie, the society's literary director. 

A. BERRIEDALE KEITH 
University of Edinburgh. 


Petit Code Civil annoté de la Province de Québec : Accompagné des lois se 


rapportant au droit civil. Par L.-J. DE LA DURANTAYE. Avec le 
concours de G. DuBREuIL et J.-L. GAGNER. (Collection de la 
Durantaye.) Montréal: J.-D. de Lamirande. 1937. Pp. xviii, 
885. 

For many years lawyers have been familiar with small editions of the Quebec 
Civil Code containing only the original text and amending statutes, or, at the most, 
containing a brief additional reference to the Code Napoléon. Generally, in these 
books, there are no references to the sources or to the travaux préparatoires. There are, 
of course, many excellent books of doctrine and jurisprudence to be found in Quebec 
libraries; but these are bulky and frequently expensive, and not always convenient to 
be carried around in a brief-bag. 

This new volume supplies, therefore, a long-felt want. It is beautifully printed, 
on an excellent quality of thin paper, and is the sort of thing one can carry in a side- 
pocket, and forget about until it is needed. It gives the text of the Code in French and 
in English, and it appends to each Article references to the Projet, to the classical 
sources, and to the Code Napoléon, with references, wherever necessary, to amending 
statutes and to conflicts in jurisprudence. An excellent example of the author’s method 
is to be found in his treatment of art. 1053, the well-known general rule of delictual 
liability. Here, following the text, are to be found references to the Digest, to Domat, 
Touillier, Marcadé, Zachariae. Correlation is indicated with arts. 1007, 1294, 2261. 
The effects of statutory provisions enacted in 1925, 1929, and 1935, are also noted. 
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In brief, there is to be found, within the compass of half a page, a thoroughly reliable 
guide to the leading authorities upon the subject, and an adequate reminder of legislative 
changes and amendments. 

In those sections of the Code which are based upon rules of English law, care has 
been taken to consult and refer to reliable English authorities. Some of the English 
books cited, however, are of a rather ancient vintage. Kent and Story, for instance, 
are authors whose value is mainly historical. The value, too, of some of these 
references is considerably impaired when no indication is given as to what edition has 
been consulted. The author would be well advised, in preparing a second edition, to 
get the help of a collaborator who is thoroughly familiar with the works of modern 
English writers, and who is mindful of the fact that Canadian authors, such as 
Falconbridge, Wegenast, Duncan, to mention only a few, have written texts of more 
than ordinary merit. 

In an appendix are given several of the more important general statutes: loi de 
l'adoption, loi de la saisine de certains bénéficiaires, code du notariat (extratts), loi des 
lettres de change, loi des assurances (extraits), loi de l’assurance des maris et des parents. 
There is an excellent index. As was to be expected, a few verbal errors have crept in, 
but these, as far as possible, are noted in a table of corrections and additions; and, in 
any event, they are but few, and they do little to detract from a volume which shows 
throughout, on the part of author and collaborators and publishers, evidences of great 
care and scrupulous striving for accuracy. 

F. C. AULD 


Law Building, University of Toronto. 


The New Constitution of India. By G.N. Josui. London : Macmillan 
Co. [Toronto : Macmillan Co. of Canada.| 1937. Pp. xxx, 464. 
(7s. 6d.) 


PROFESSOR JosHi's work is a clear and dispassionate account of the constitutional 
system provided for India under the Government of India Act, 1935, written on the 
eve of the partial operation (April 1, 1937) of the constitution. Only so much history 
is given as to render possible intelligent appreciation of the changes under the new 
régime, and the author has nothing to reveal of the secret history of the fundamental 
point in recent Indian history, the genesis of the decision of the princes to contemplate 
federation. His outlook is one of chastened optimism, but he is inclined to hold that 
the operation of federation must lead to the introduction of constitutional government 
in the states; he wrote, of course, before the emergence of the interesting question, which 
has been keenly debated in Travancore and Cochin, whether the existence of para- 
mountcy does not forbid the introduction of responsible government in a state, even 
though the ruler might desire to make the experiment. He is inclined (p. 102) to 
minimize the legal importance of the differentiation of the functions of the viceroy into 
those of the governor-general and those of the representative of the crown in its relation 
to the states. As a matter of fact, it is an important aspect of the decision of the 
British government to bring in the states and the relations thereto of the crown as an 
instrument to counter any risk of a movement towards independence on the part of 
the leaders of the congress party. His criticism (p. 370) of the remarkable construction 
given by the British government to the views of the Lee commission on the rate of 
Indianization of the Indian civil service is clearly just, and, unlike many writers, he 
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appreciates (p. 42) the importance of the transfer to the crown in 1858 of the pre- 
rogatives of the Mogulemperor. On this head Lord Canning’s contemporary evidence 
is conclusive. The argument that the emperor’s power de facto was long nominal is 
irrelevant; the prerogatives were not denied as in theory existing, and the extinction of 
the dynasty left the British crown with the right to assert them and the power to make 
them effective. 

There are few errors; references to other federations are rather slight and sometimes 
misleading (pp. 89, 237). The citations of English reports have suffered in printing; 
those on pp. 104 and 403 should be to the Times Law Reports, not Law Times, and the 
official reports should have been preferred. 

A. BERRIEDALE KEITH 
University of Edinburgh. 


Rolls of the Justices in Eyre: Being the Rolls of Pleas and Assizes for 
Yorkshire in 3 Henry III (1218-19). Edited by D. M. StTenton. 
(Publications of the Selden Society, vol. LVI.) London : Bernard 
Quaritch. 1937. Pp.lvi,577. (52s. 6d.) 


Tuts volume contains the rolls of the eyre held in Yorkshire in 1218-19 before the 
bishop of Durham and the famous Martin of Pateshull—vir mirae prudentiae et legum 
terrae peritus—who by his industry ‘“‘wore out all his fellows’. It should be studied 
in connexion with Mrs. Stenton’s edition of the rolls of the same year, of the eyre for 
Lincolnshire, and for Worcestershire for the year 1221 (Selden Society, vol. LIII), and 
also with Maitland’s Pleas of the Crown for the County of Gloucester of 1221. In these 
rolls, as is well known, occur cases cited by Bracton in his treatise, and Mrs, Stenton 
has made successfully a number of identifications. Other cases cited as from this 
Yorkshire eyre she has not found, and concludes therefore that the pleas and assizes 
as we have them in the roll are incomplete. As a whole, her volume contains 428 
entries of pleas and assizes, 667 entries of pleas of the crown, and an important short 
memoranda roll, made for the use of the justices, containing criminal and civil cases 
which required particular attention or were transferred to Westminster. The valuable 
introduction considers many points of law which are suggested by the records. 

The Yorkshire pleas of the crown are of much interest for the history of criminal 
trials. The eyre follows hard on the prohibition by the church of the old method of 
proof, the ordeal by fire and water, and shows the resulting uncertainty that prevailed 
with regard to the treatment of suspected persons. Already the verdict of a jury was 
in use where the party was willing, but was not obligatory, and was only a “‘fore- 
shadowing”’ of the great later development of jury trial. In view of this uncertainty, 
in 1219 the council gave instructions to the justices to provide as follows: for greater 
crimes, reasonable imprisonment; for medium cases, the abjuring of the realm; and for 
minor offences, pledges of good behaviour. Such instructions were evidently of a 
temporary nature since long imprisonment without trial would be neither fair nor in 
any large measure practicable. The consent of the accused to being put on the verdict 
“for good or ill’ of the jury that presented him would naturally be hesitant, and it is 
not quite clear whether the words super purportum patriae and the like refer to a 
different jury. The objection in case the procedure was by appeal would be less strong. 
It is an interesting moment in the history of criminal law. As in later times jurors 
sometimes default, or are in mercy for concealing appeals, or for failing in the view of 
chattels of outlaws and others. 





174 Tue University oF Toronto LAw JOURNAL 


The normal procedure in the criminal case is still that of appeal. In this roll 
appear nearly two hundred cases of appeals of homicide and other felonies, together 
with some seventy-five appeals of rape by the woman, who has often not prosecuted 
her suit. The appeals by a woman are of interest in view of Magna Carta’s recent 
provision. They are preeminently of the death of her husband or of rape, but there 
are others, for example of the death of her mother or daughter, or of the wounding of 
her son, and often of rape and robbery combined. A very rough and violent life is 
pictured. Presentments of felonies are also very numerous, although exceeded in 
number by appeals, and also presentments of death by misadventure. The number of 
drownings in the rivers of Yorkshire is appalling, and trees and mills and other causes 
of accidents do their full share of damage. Deodands are always exacted. Where the 
person appealed or presented for crime has fled, outlawry is to be pronounced and 
chattels confiscated. If the fugitive is captured in flight he is sometimes promptly 
beheaded. Much may be learned from the rolls about the duties of various officials, 
especially of the serjeants. They appear as king’s officers in definite districts, for 
example between the Ouse and the Derwent, within a wapentake, ‘‘from the moor”’. 
They are responsible for records of appeals, for the view of chattels of those dead by 
accident, and of prisoners let out of prison in time of war. One serves as witness in a 
case of wounding. The shire-court haughtily protests against the participation of 
“little serjeants’’ in matters relating to the king’s debts. A good deal is said of the 
legal conditions in the county in time of war. We learn that Geoffrey de Neville let 
many out of prison at such a time, the serjeant in one case saying that the prisoner in 
question at the moment had had chattels, but had eaten them in prison! 

The most common civil cases, amounting to nearly a hundred in number, are those 
brought on the assize of novel disseisin, with those brought on the assize of mort 
dancestor a not distant second, and actions of dower and right common enough. Cases 
on writs of entry—ad terminum qui preteriit, cui in vita, and sur cui in vita—on the 
assize of darrein presentment and the assize utrum also appear occasionally. Reference 
is made to the ‘‘custom”’ of the city of York, and a certain amount of information on 
economic matters can be gathered from the rolls. A point of special interest is the 
complete similarity with those of other districts of items from Pickering forest. Forest 
offences came under forest law, other offences came under the common law. Jurors 
appear for Pickering and Marton, and in one case an outlawry prescribed for a forest 
offence is looked into by the eyre. 

The volume confirms one in the belief that the importance of judicial records, at 
present perhaps less studied or printed than other records, is very great, not only for 
the history of law but also for the understanding of the life of the time in all its phases. 
It is perhaps unnecessary to add one’s admiration for the meticulous care shown by 
Mrs. Stenton, as always, in editing the rolls and for her solid learning. The index is 
a model of excellence. 


N. NEILSON 
Mount Holyoke College. 


Salmond’s Jurisprudence. Edited by J. L. PARKER. Ed. 9. London: 
Sweet and Maxwell. 1937. Pp. xx, 753. (25s.) 
Salmond's Jurisprudence has been for many years, in England and in Canada, a 
prescribed text-book and a students’ first book of reference. It is, therefore, a valuable 
property for its publishers, and one that they cannot be blamed for seeking to per- 
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petuate in new editions. Jurisprudence, however, is constantly on the move; and, as 
Austin and Holland and Gray have had their day, so also has Salmond had his day. 
These writers were great in their generation, and their works have an abiding merit; 
but they must speak to us as voices out of the past, and not as teachers in the present. 

Mr. Manning, the editor of the eighth edition, dealt, on the whole, reverently 
with the text, and made, in the main, only such changes in it as he “‘liked to believe . 
that the author’s approval, had it been possible to ask for it, would have been given”’. 
The result was not particularly satisfactory. Mr. Parker, in preparing this new 
edition, has been more hardy. He has made considerable alterations and excisions, 
while endeavouring as far as possible to preserve unimpaired the language of the seventh 
edition( the last to be supervised by the original author); he has added accounts of 
later views and criticisms, and, in note and excursus, he has given us much that is his 
own, and much that is radically different from Salmond’s theories. In dealing with 
the original text he has adopted a plan that has often been tried before, with varying 
success: he has indicated alterations and additions by enclosing them in square 
brackets, which are black and ugly, but at all events serve their purpose well. 

The result of these labours is not artistic. The smooth flow of the original text 
(and Sir John Salmond wrote with ease and distinction) is broken by comments which 
at times add something to our comprehension of the text, and at times irritate us like 
the interjections of a persistent heckler at a public meeting. It would be better, we 
feel, if Sir John could say his say to the end of the chapter, and if Mr. Parker could 
then sum up his criticisms in an excursus; and indeed, where we find the page least 
encumbered with square brackets, Mr. Parker’s notes and comments in conclusion 
seem to possess the greatest interest and value. The reviewer has found from experi- 
ence that students, encountering these numerous criticisms and amendments, are likely 
to believe that Salmond’s views, even when unchallenged, are of no great force or 
matter. This is, of course, a thoroughly wrong point of view, and one that Mr. Parker 
would deplore. If there is to be another edition (as undoubtedly there will be, and, 
one hopes, with the same editor) it might be well to keep Salmond’s text intact, in all 
its significance as a classic, and allow the editor to do himself justice in a comprehensive 
and connected appendix at the end of each chapter. An old, but still valuable, edition 
of Maine’s Ancient Law kept the author’s text in its original purity, and Sir Frederick 
Pollock’s notes at the end of each chapter literally gave the work a new lease of life. 

Mr. Parker’s work of editing has been careful and thorough. He is obviously 
conversant with the field of modern English jurisprudence, and, which is refreshing, 
he has studied widely the writings of contemporary American jurists whom some 
English writers, to their own loss, are rather inclined to overlook. He has been strongly 
influenced by Hohfeld’s analysis of legal concepts, and has not been daunted, as some 
of us have been daunted, by the weirdness of language of Kocourek and his followers. 
In fact, if the abstruse conclusions of this modern analytical school are of practical 
value, which some of us doubt, Mr. Parker may claim the credit for introducing them 
to elementary students, for the first time, in a succinct and readable way. Mr. Parker, 
too, has much that is fresh and valuable to offer us in his discussion and criticism of 
Salmond’s theories of punishment, precedent, custom, ownership and possession, and 
that ultimate and inescapable problem, sovereignty and the personality of the state. 

The proof-reading is not impeccable. References to foreign works are frequently 
incorrect. The following instances will suffice: Stall, Kehir die Bezerhungen der 
Rechtlehre zur Praxis Archiv fur der zerrlesatischen Praxis; Stammler, Recht der 
Rechtgen; Lepaulle, Traité théorique et practique des Trusts en Droit Interne, en Droit 
Fiscal, et en Droit International. It is to be regretted, too, that the editor, in view of 
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the copious references he has made to foreign jurists, should not have added to his 
supplementary list of authorities, in appendix vii, some brief bibliographical notes so 
as to give the beginner in jurisprudence (who frequently is tempted to use Salmond as 
his only work of reference) some idea as to what schools of thought these writers 
essentially represent. The same may be said about Excursus A (English and foreign 
jurisprudence) (pp. 15f.), which could with great advantage have been made three or 
four times longer. 

These criticisms, however, must not, and will not, detract from the merits of the 
work. Salmond’s book has enduring value; and the present editor's labours have 
added to that value. It may be hoped that Mr. Parker’s next essays in the field of 
jurisprudence will be under his own name, as a jurist in his own right; for this book 
has shown us promise of more and better things to come. 


F. C. AULD 
Law Building, University of Toronto. 


The Nationality of Married Women: A Study of Domestic Policies and 
International Legislation. By W.E.Wattz. (University of Illinois 
Bulletin; Illinois Studies in the Social Sciences, vol. XXII, no. 1.) 
Urbana, Ill.: University of Illinois Press. 1937. Pp.151. ($1.50 
paper; $2.00 cloth) 


Tuts volume, a doctoral dissertation submitted at the University of Illinois, is the 
first treatise to appear in English ‘‘entirely devoted to a comprehensive treatment of 
the pertinent problems which may arise when a woman of one state takes a citizen of 
another as her husband”. Dr. Waltz discusses the two systems governing the effect 
of marriage on nationality: the family-unit principle, in which the nationality of the 
wife ‘‘follows the husband”, and the rule of independent nationality. In analysing the 
application of these conflicting rules, he divides the states of the world into so-called 
“equality” and ‘‘non-equality” states. The former are those states—United States, 
Argentine Republic, Uruguay, Paraguay, Chile, and Russia—which make no dis- 
crimination based on sex in their nationality laws. Equality, however, ‘‘need not 
necessarily mean that marriage has no effect on the nationality of the sexes; it means 
that any effects will be alike for both sexes’’ (p. 18). 

About one-third of the volume consists of a résumé of the policy of the United 
States regarding the effect of marriage on nationality. Here the author frequently 
relies on secondary sources even when primary sources are readily available. The 
analysis of the legislation of other countries, to which two chapters are devoted, draws 
heavily on Flournoy and Hudson, A Collection of Nationality Laws (New York, 1929), 
and Harvard Research in International Law: Nationality (Cambridge, 1929). There is 
also a discussion of the consequences to married women of divergencies in nationality 
laws—with principal emphasis on statelessness—and of ‘‘international legislation’ on 
the nationality of married women. The volume serves as a useful analysis and guide 
to the legislation in its field. But it must be used with care by the practising lawyer. 
For example, in discussing the United States act of May 24, 1934, designed to simplify 
the naturalization of alien men married to American women (pp. 55, 133), the author 
is apparently unaware that even federal circuit courts have rejected the administrative 
interpretation and held the act retroactive to cover marriages contracted from 
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September 22, 1922, the date of the Cable Act (see United States v. Bradley, 83 F. 
(2d). 483 [1936}). 

In his conclusion Dr. Waltz proposes a solution of the problems of married women's 
nationality. Action through both municipal legislation and international convention 
is suggested. He aligns himself with the professional feminists in advocating (i) 
independence of nationality, enabling the husband and wife to enjoy their own 
nationalities independently of marriage, and (ii) equality between the sexes in nation- 
ality rules. The author believes that the time “‘is ripe for the launching of an inter- 
national convention’ embodying these principles, which ‘‘would remove the threat of 
difficulties, humiliation, and confusion in citizenship to potentially half the world’s 
population, namely, the women” (p. 135). This solution, however, would by no means 
eliminate the humiliating and embarrassing situations enumerated by the author. An 
alien spouse might still find herself or himself an enemy alien in time of war; or be 
excluded from inheriting property; or be denied the enjoyment of political or civil 
rights reserved only for citizens. The chief situation which would be remedied would 
be statelessness, an ill brought about primarily by the movement toward independent 
nationality in the first instance. The vital weakness of the proposal is recognized 
inferentially in the author’s advocacy of ‘‘special facilities for the acquiring of the 
nationality of a particular state’’ (p. 134) to be available to either spouse when one of 
them is already a national, presumably for the purpose of undoing with the greatest 
possible dispatch the mischief caused by independent citizenship. 

LuELLA GETTYS 
Committee on Public Administration, Washington, D.C. 


Les Principes du droit des gens moderne. Par R. REDsLoB. Paris: 
Librairie Rousseau. 1937. Pp. [viii], 329. (60 frs.) 


A FEw years ago Dr. Alejandro Alvarez, the distinguished Chilean jurist, drew 
up a document of forty articles, entitled ‘‘Déclaration sur les données fondamentales 
et les grands principes du droit international moderne’. Professor Redslob prints this 
pronouncement in an appendix, and in substance his book amounts to a more detailed 
exposition of the principles which Dr. Alvarez has indicated in outline. In the result 
we have an interesting example of the purely deductive method of expounding inter- 
national law, a method which has found more followers among those trained in the 
Latin tradition than among those of the Anglo-American school. Certain ‘‘grands 
principes” are assumed as self-evident without further proof, and from these major 
premises more detailed rules are deduced by the syllogistic method. The obvious 
weakness of this system lies in the conflict of the rules thus reached by abstract reasoning 
with the actual practice of international intercourse. For example, we find that Dr. 
Alvarez enunciates the doctrine that no territory can be acquired by force in the 
following words: ‘‘Aucun territoire ne peut s’acquérir que par un mode pacifique. 
Ne seront reconnus ni les acquisitions territoriales ni les avantages spéciaux obtenus 
par la force, que celle-ci consiste soit dans l’usage des armes, soit dans des représentations 
diplomatiques comminatoires, soit dans tout autre moyen de coercition effective’’ 
(Art. 14). In the words of Professor Redslob: ‘‘La conquéte est illégale. I| s’ensuit 
qu'elle est inapte A créer un titre d’acquisition” (p. 256). This theme is elaborated 
by reference to various well-known pronouncements, including the league resolution of 
March 11, 1932. But for the statesman and the practical lawyer the real problem is 
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to find a rule which will both govern and explain the actual practice of states. Pro- 
fessor Redslob concludes his chapter with a few lines which hint at the existence of this 
problem, but contribute nothing towards its solution: “‘L’anathéme une fois lancé, 
autre chose est de savoir si dans la réalité politique le refus de reconnaitre pourra étre 
maintenu A la longue et si les nécessités inéluctables des communications et des 
échanges n’améneront pas un modus vivendi qui heurtera, tout en la ménageant par 
l'habileté des formules diplomatiques, la position tranchante du début. Les exemples 
du Mandchoukouo et de l'Ethiopie contiennent des enseignements a cet égard.”” One 
“enseignement” which many students will draw from such cases is that the “grand 
principe” itself is unsound. Upon this it would have been interesting to learn Professor 
Redslob’s views. But he dismisses the subject with the sentence last quoted, and 
turns to consider ‘‘un droit 4 la paix générale’”’. 

In other cases the learned author tones down the sweeping generalizations of Dr. 
Alvarez by a liberal application of the doctrines of necessity and self-defence. For 
example, we find it laid down (p. 113) that “‘le Principe de la séparation des sphéres 
implique la défense faite a l’Etat d’étendre son pouvoir sur le domaine d’autrui. . . . 
C'est l'illégalité de l’intervention, comme on dit en langage technique."’ With these 
words a chapter opens, but the rest of the chapter is mainly devoted to pointing out 
that they must not be taken too literally. Thus, the French intervention in Morocco 
is justified on the ground of the danger caused by continued disorder in Morocco to 
French interests in Algeria. 

So far as the general idea of the book can be briefly summarized, it is based upon a 
strict conception of the absolute sovereignty, independence, and equality of all states. 
From this it follows that the law of nations is in its essence contractual, and all limi- 
tations upon sovereignty, in order to be legitimate, must have a contractual basis. 
All use of force, actual or threatened, is in theory illegal as between states, but in 
practice this principle is modified by admitting the right of self-defence and the em- 
ployment of force by collective international action. The method of Professor Redslob 
is indeed Latin rather than Anglo-Saxon. But it is an admirable example of the purely 
deductive technique, and for this reason it deserves the attentive study of those who 
have been trained in the inductive method of approach to the problems of international 
law. 


H. A. Smita 
University of London. 


Alberico Gentili and the Development of International Law: His Life and 
Times. By G.H.J. VAN DER MOLEN. Amsterdam: H. J. Paris. 
1937. Pp. xii, 342. (4.50 frs.) 


IN recent years the attention of scholars has been increasingly directed towards 
the study of the pre-Grotian period of international law, particularly the century which 
separates the work of Victoria from that of Grotius. The general effect of these 
studies has been to correct the false impression widely current in the nineteenth century 
which regarded Grotius as the ‘‘founder”’ of the law of nations. Properly understood, 
they do nothing to diminish his true greatness. The tremendous success which attended 
the publication of the De Jure Belli ac Pacis was a deserved tribute to an element of 
real genius in the work of Grotius which marks him out from all his predecessors. But 
we are now able to appreciate his genius more truly, when we can see him, as he himself 
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would have wished, taking his place in a long succession of writers who endeavoured to 
prove how an ordered system of international intercourse could be made to rest upon 
the twofold foundation of the christian religion and the law of Rome. 

To this literature Dr. van der Molen has made a notable contribution, and many 
readers will be grateful to him for having written his book in the English language. 
Three chapters of the book are devoted to an analysis and summary of Gentili’s pub- 
lished writings, the De Legationibus, the De Jure Belli, and the Hispanica Advocatio. 
But the chief value of Dr. van der Molen’s book lies in those chapters which are bio- 
graphical and critical. Here we are given an account of Gentili’s family and origin, 
followed by a short history of his life in Italy and England. We are also invited to 
estimate the influence upon his thought of the Calvinistic doctrines in which he was 
brought up and of the political and other controversies in the midst of which his life 
was passed. In other chapters Dr. van der Molen explains the influence upon sixteenth- 
century international law of such forces as the reformation, the revival of humanism, 
and the great voyages of discovery. 

It is only in this way that the history of the law of nations can be truly written. 
The development of rules can never be understood if they are presented im vacuo, and 
they become intelligible only when they are set forth in their proper context of life and 
thought. It is in this light that Dr. van der Molen has envisaged his task and for this 
reason his book deserves to be widely read. 


H. A. Smita 
University of London. 


A History of American Political Thought from the Civil War to the World 
War. By E.R. LEwts. New York : Macmillan Co. [Toronto: 
Macmillan Co. of Canada.] 1937. Pp. xii, 561. ($5.00) 

The Citizen’s Choice. By E. BARKER. Cambridge: At the University 


Press. [Toronto : Macmillan Co. of Canada.] 1937. Pp. x, 185. 
($2.50) 


On the fundamental issues of politics the two volumes before us are not far apart, 
but in style, method, and attack they present a complete contrast. Mr. Lewis has 
written a painstaking and laborious history of recent political thought in the United 
States. In this period there have been relatively few outstanding political thinkers, 
and Mr. Lewis properly devotes a large portion of his space to the conflict of ideas 
over the powers of the courts and over the various economic problems that arose in the 
course of industrial and financial expansion. His book is a convenient compendium 
of information on these subjects, well-documented and showing good common sense, 
if no great power of analysis, in the treatment of them. In other respects it is less 
satisfactory. There is a lack of focus and of historical perspective in the presentation. 
There is no clear exposition of the continuity or of the direction of American political 
thinking. There is no adequate assessment of the few men who did make notable 
contributions, such as Holmes. The selection of particular writers for consideration 
seems rather capricious. If, for example, seven pages are devoted to a refutation of one 
of Professor Laski’s earlier works, although he was only a transient visitor to American 
shores, why should there be no mention of Francis Lieber for the earlier part of the 
period or of Judge Cardozo for the later? 
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Professor Barker's book consists of a series of lectures and articles on such topics 
as ‘‘the conflict of ideologies’’, ‘“‘the prospects for democracy”, ‘‘the corporative state’’, 
and so forth. It is couched in an urbane and cultivated style and makes pleasant 
reading. It shows both a fine spirit and a fine sense of phrase. The trouble is that it 
remains unfortunately aloof from the real world. It does not come to grips with, in 
fact it scarcely even mentions, the economic and other problems that beset the state 
and are reflected in current ideologies. It dwells on the level of the ideologies them- 
selves. It is content to meet them in the gentlemanly tradition, with Latin tags and 
balanced maxims. Professor Barker sits serenely above the battle. Thus of the 
conflict of ideologies he says: ‘‘Perhaps these direful winds are a way of peace rather 
than of war... . Europe is a great stadium of arguments to-day. Let their causes 
have their say. They have to express themselves; and it is better to listen in the 
crowded ring in which we all sit than to interrupt and brawl. Our continent is a richer 
thing in the treasures of the mind than it was thirty years ago... . It may even be 
counted for good that Europe should be so much one that it can be vexed, like a single 
sea, by all these embattled winds of conflicting ideologies” (p. 21). To hear Professor 
Barker speak, one might imagine that these states and state doctrines were disembodied 
spirits above the struggle for bread and the struggle for power. So we are minded to 
address him as follows: Good sir, what you say is no doubt just and is certainly 
honourable but it is not very illuminating, and before you write more about these things 
won't you please descend into the cave in which they are bred! 


R. M. Maclver 
Columbia University. 


Records of Some Sessions of the Peace in Lincolnshire, 1360-1375. Edited 
by R. Sit_eEm. (Publications of the Lincoln Record Society, vol. 


XXX.) Hereford : Hereford Times. 1937. Pp. xcii, 325. 


Tuts volume of records of the sessions of the peace held in Lincolnshire in 1360-75 
contains the first peace rolls of the reign of Edward III to be printed in full. Owing 
to the efforts of Professor B. H. Putnam, under whose direction this work was first 
begun as a graduate thesis at Mount Holyoke College, similar records for other counties 
are to appear in the near future. 

As a group, these five Lincolnshire rolls—two for Lindsey, two for Kesteven, and 
one for Holland—are among the most interesting of the extant peace rolls of the 
fourteenth and fifteenth centuries. Compact as to date—together they cover only 
fifteen years—they differ in type and contain material that is at the same time full of 
detail and diverse in scope. The offences presented range from serious crimes, petty 
treason, homicide, burglary, and the like, to trespasses such as selling rotten meat, 
taking excess wages, and general lawlessness. Thus the rolls are valuable to both the 
historian of law and institutions and to the student of economic and social conditions 
in fourteenth-century England. 

As Miss Sillem has pointed out in her introduction, three of the rolls, that for 
Holland and the later Lindsey and Kesteven rolls, which contain undetermined indict- 
ments heard by the justices of the peace, were prepared especially for the use of the 
king’s bench when it came to Lincoln in 1375. The earlier Kesteven roll, which is 
really not a roll but a collection of slips of parchment, likewise contains undetermined 
indictments that were brought before the king’s bench at this session. The four rolls 
have been preserved because they were carried to Westminster with the records of the 
king’s bench. Since the king’s bench tried offences indicted before the justices of the 
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peace, it has been possible to trace many of the cases on the peace rolls to their con- 
clusion before the king’s bench. In appendices to each roll Miss Sillem has printed 
the relevant entries from the coram rege rolls. Because so much of this material has 
been available, she has been particularly interested in the relation of the justices of the 
peace to the higher court and has treated the subject fully in her introduction. Her 
contention that formal rolls were not regularly kept by the justices of the peace but 
were compiled only when wanted by the king’s bench or chancery seems to lack 
foundation in view of the evidence offered by the fifth roll printed in this volume as 
well as by other rolls for the preservation of which there is no explanation in the 
demands of the king’s bench or chancery. 

Because of her preoccupation with the relation of the justices of the peace to the 
king’s bench, Miss Sillem has dismissed with only slight comment this fifth roll, the 
Lindsey roll of 1360-1, which, in contrast to the other four, is a record of trespasses 
determined before the justices of the peace. It not only offers evidence that records 
other than those which went before the king’s bench were kept, but also illustrates a 
phase of the justices’ work for which there remains in general less evidence than for 
the power to hear indictments. Because records of determined indictments were not 
in most cases sent before the bench and so carried to Westminster, they have only 
occasionally been preserved. 

Procedure before the justices of the peace is unusually well illustrated on these 
rolls. Presentments of townships for failure to appear to give information to the 
wapentake juries indicate how these juries gathered material for the accusations made 
before the justices. There are also enrolled a few private accusations, a second source 
from which the presenting juries obtained information. The representatives of the 
townships are defined as four men, four men and the reeve, or the constable with a 
varying number of others. 

Miss Sillem has traced in her introduction the development of the commission of 
the peace in the fourteenth century, but she has not called attention to cases on these 
rolls which illustrate how the justices sometimes failed to follow closely the powers 
contained in their commissions. Although the authority to hear presentments for 
extortion was not given them until 1380, yet in 1374 the Lincolnshire justices were 
receiving such presentments. 

In addition to this legal material, the rolls are full of information about social and 
economic conditions in fourteenth-century Lincolnshire. Miss Sillem has confined 
herself to the social rather than the economic and has discussed as illustrative of the 
general lawlessness of the period the more outstanding crimes including the murder of 
Sir William de Cantilupe. She has also analysed the surnames of the ordinary folk 
who appear on the rolls. The economic material, which she does not discuss, is par- 
ticularly noteworthy because of the wealth of its detail. Presentments for infringement 
of the economic legislation of the middle of the fourteenth century afford abundant 
evidence of the difficulties of enforcing this legislation and also information on the 
extent to which working conditions were changing in spite of the attempts of the 
government to maintain the status quo. Figures for the wages paid, as opposed to 
those which were legal, and demands of servants for wheat and rye as part of their 
food-allowance instead of the fodder peas established by statute show how workmen 
profited from the labour shortage resulting from the black death. The numerous 
refusals of persons to remain at the work to which they were assigned by the constables 
and the detention of servants from their rightful masters illustrate the difficulty of 
securing dependable labour and the ease with which labourers obtained more lucrative 
employment. The detailed information about prices and commodities in the indict- 
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ments for forestalling and making excessive charges is particularly valuable for the 
economic historian. 

In addition to the subjects already mentioned as treated in the introduction, Miss 
Sillem has given a lucid and concise picture of the political and social background of the 
period of the rolls, a discussion of the oath of the justices and the work of their clerk, a 
numerical analysis of the offences found on the rolls, and brief biographies of the justices 
appointed on the Lincolnshire peace commissions under which the sessions recorded in 
this volume were held. 

The text is clearly presented with the important or more unusual cases translated 
and the index is competent. It is a pity that in a work of such merit there should be 
no table of the abbreviations used in the foot-notes and inadequate bibliographical 
information about the works cited. 


EvisaBetTH G. KIMBALL 
Mount Holyoke College. 


The Law of Administrative Tribunals : A Collection of Judicial Decisions, 
Statutes, Administrative Rules and Orders and Other Materials for 
Use in Courses on Administrative Law. By E. B. STASoN. With an 
introduction by H. M. Bates. (National Casebook Series.) 
Chicago : Callaghan and Co. 1937. Pp. xxxiv, 757. 

The Law and the Constitution. By W.1. JENNINGS. Ed. 2. London : 
University of London Press. 1938. Pp. xviii, 322. (7s. 6d.) 

The Administration of Federal Grants to States. By V.O. Key, jr. (Com- 
mittee on Public Administration, Social Science Research Council; 
Studies in Administration, vol. I.) Chicago : Public Administra- 
tion Service. 1937. Pp. xx, 388. ($3.75) 

The Administration of Canadian Conditional Grants : A Study in Domin- 
ion-Provincial Relationships. By L. Gettys. (Committee on 
Public Administration, Social Science Research Council; Studies 
in Administration, vol. III.) Chicago: Public Administration 
Service. 1938. Pp. xiv, 193. ($2.75) 

Research in Administrative Law: Scope and Method. By O. P. FIELD. 
(Prepared under the Auspices of the Committee on Public Adminis- 
tration, Social Science Research Council.) New York: Social 
Science Research Council, 306 East 35th St. 1938. Pp. iv, 48 
(roneo.). (50c.) 

THE widespread attack on the continued existence, let alone extension, of 
administrative agencies serves to complicate the task of those who teach administrative 
law. The desire to understand and to evaluate the grounds for these attacks often 
distracts the teacher from the main theme. In the United States, this tendency has 
had the effect of concentrating the attention of students on constitutional issues to 
such an extent that the technique of the administrative process is overlooked entirely 


or is regarded as only a phase of the constitutional problem. Whatever justification 
there may be for such an attitude in the United States (and Professor Stason’s case - 
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book shows clearly how far constitutional doctrines complicate even the simplest steps 
in administration), nevertheless we, who are less beset by constitutional difficulties of 
this nature, have often been confused by the involved discussion of constitutional 
principles which have little immediate value for us. Happily, Professor Stason’s 
interests lie nearer to those of the Canadian student, and although he has considered 
“the basic constitutional and legal problems . . . it has also seemed desirable, and 
indeed essential, to direct attention in substantive measure to the working of the 
administrative mechanism itself” (pp. vii, viii). It is unfortunate that we cannot 
quote the whole of the editor’s preface, for it discloses an appreciation of teaching 
methods which should go far to make administrative law something more than the 
handmaid of courses in constitutional law or government. 

The volume under review is divided into four parts: an introductory section 
consisting of an apologia; part 1 dealing with the creation of administrative tribunals 
and their functions; part 11 dealing with procedure before administrative tribunals; 
and part 11 dealing with judicial relief from administrative action. The material 
consists of statutes, rules, regulations, administrative decisions, judicial decisions, and 
quotations from articles, treatises, and reports. In addition, the learned editor has 
added numerous comments on various principles and cases. Although some of these 
comments are in the text, the bulk of them appear in foot-notes, and we are not con- 
vinced that the latter are given the prominence which they so richly deserve, since they 
cannot but stimulate the curiosity of the serious student. 

As Professor Stason points out, ‘‘no two persons will agree as to what should be 
included” (p. viii), and since, in selecting his material, he obviously had in mind the 
requirements of the curriculum in which the course is set, it ill becomes one unac- 
quainted with the needs of that curriculum to charge the editor with sins of omission. 
However, we should have liked to see included some comments on the drafting and 
judicial interpretation of statutes conferring legislative power and of regulations issued 
under them. Some comments on habeas corpus might also have been included in the 
section on judicial review by common-law methods. Finally, we doubt whether it is 
advisable in a case-book on administrative law to include so many cases dealing with 
what may be regarded as being more properly local government law. 

In conclusion, we can only add that Professor Stason has made a significant con- 
tribution to the study of administrative law, and that his case-book should do much 
to aid not only those who are engaged in teaching the subject, but also those who are 
interested in the scientific study of public administration. For the practitioner, it will 
be of value in ascertaining how far administrative processes today deserve the epithet 
of “bureaucracy”. By way of comparison, Canadian readers will be interested to see 
how far safeguards, such as separation of powers and due process of law, have been 
able to withstand the onslaught of the new social demands, the raison d'étre of 
administrative law. 

Dr. Jennings’s study is of a more elementary nature. It is intended not for 
advanced but ‘for comparatively immature students” (p. 103). While the first 
edition of this work filled a much felt want, nevertheless it was more suitable for 
students who had already gained some knowledge of legal terminology and legal method 
than for those for whom the learned author apparently intended it. The new edition, 
therefore, seeks to avoid the technicalities of language and of doctrine which might 
prove confusing to the beginner. In order to achieve his purpose, Dr. Jennings has 
substantially rewritten the first half of his book. Montesquieu's doctrines now play a 
much less prominent part in the text and are largely relegated to an appendix which 
the more inquisitive student may read with profit. Chapter i now begins with an 
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historical sketch which flows easily into an analysis of governmental activities and the 
scope of constitutional law. In chapter ii, as the learned author states, the phrase 
“rule of law’’ has been “‘restored to prominence” (p.x). It is not, however, the 
negative concept of Dicey, but a wider, more positive, concept which, while not clearly 
defined, represents the ethos of the liberal-democratic state. An analysis of Dicey's 
views appears again in an appendix, but in a more expanded form. The chapter on 
‘Fundamental Liberties”, which impressed us so much before (1 University of Toronto 
Law Journal (1935), at p. 197), has been rewritten to avoid the possibility of mis- 
interpretation by laymen of the term “‘rights’’, and we recommend it unhesitatingly 
as a lucid and succinct statement of the basic problems of freedom in democracy; the 
summary of the right of freedom of assembly is particularly valuable. Dr. Jennings’s 
charm of style appears to excellent advantage in a short appendix which he calls 
‘a note on the theory of law’’, anessay which merits a high place in any course on juris- 
prudence. Perhaps in preparing a new edition, the author will consider whether in an 
elementary study so much space ought to be devoted to correct Dicey’s misappre- 
hensions; or does the malignant ghost of Dicey still haunt the constitutional lawyer? 
As we should expect from Dr. Jennings, the book is singularly free from error in fact— 
fortunately the present chief justice of Canada is still alive (p. 121). 

The lawyer’s preoccupation with the legal side of public administration tends to 
magnify in his estimation the problems of judicial control. Incidentally, he often loses 
sight of the wide and important fields of administration where judicial controls cannot 
operate. Asa corrective for this narrow point of view, the two studies on the adminis- 
tration of grants-in-aid in the United States and in Canada by Dr. V. O. Key, jr. and 
Dr. L. Gettys respectively are invaluable. The monographs appear under the auspices 
of the committee on public administration of the social science research council as part 
of a general survey of the development of social security administration. As the 
director of research points out in a foreword to each of these studies, the chief emphasis 
throughout has been not on constitutional, legal, or political issues, but rather on the 
problems of administration. Nevertheless, the student of constitutional developments 
will find in these volumes many pertinent comments on the workings of federalism. 

As Dr. Key points out, ‘‘in the United States the grant-in-aid has, in the main, 
been a mechanism to effectuate a national policy, or to promote the performance of a 
service on a nation-wide scale’’ (p. 1). Whether the activity thus encouraged was 
within the competence of the federal authorities or not, it was politically expedient to 
work through state governments. The problem, then, was to ensure that the objectives 
of the federal government would be carried out as effectively as possible. To this end, 
experiments have been made over a wide field with various administrative devices, and 
Dr. Key has analysed each of these to determine how far they have been attended with 
success. He discusses such things as the schemes for advance approval of contemplated 
state action, federal inspection and field service, the audit, the value of records and 
reports, how effective the withdrawal of federal co-operation may be, and the part 
played by associations and conferences interested in each activity. Of these tech- 
niques, the one best adapted to ensure the attainment of the policy of congress is the 
method of the advance review of schemes, but the others, with the limitations indicated 
by the author (especially in the case of field service), are of value in promoting higher 
standards. In addition, Dr. Key examines those features of federal and state organ- 
ization and personnel which are peculiar to the agencies under discussion, and although 
he disclaims concern with the general problems of organization common to all types 
of collective activity, he has indirectly thrown much light on the broader aspects of 
public administration. For those students of administrative law who are interested in 
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the formulation of administrative standards, the chapter on the division of costs will 
be of particular interest. The arrangement of the material, presenting as it does in 
each chapter a comparative analysis of the various aided activities, brings out admirably 
by contrast the problems peculiar to each of them. On the other hand, this arrangement 
leads to a good deal of overlapping, some of which, we feel, might have been eliminated 
with profit. On the whole, we believe that Dr. Key has rendered a service to students 
of administration in a federal state for which Canadians especially will be grateful. 

By comparison with the United States the situation in Canada, as described by 
Dr. Gettys, leaves much to be desired. As the director of research points out, 
“the main difference is the relative weakness and ineffectiveness, generally 
speaking, of the central administration of grants in Canada” (p. vi). Although this 
difference may be accounted for by the short duration of these grants, ‘‘the tendency 
for a partisan cleavage to arise over the issue” (p. 173), and the shibboleth of “‘provincial 
autonomy” (p. 174), nevertheless the failure of the federal government to provide 
administrative leadership is disheartening, especially in the light of the American 
experience. Dr. Gettys begins her study with a penetrating analysis of the consti- 
tutional background. She then goes on to survey the various grants in chronological 
order—agricultural instruction, employment service, highways, technical education, 
venereal disease control, old age pensions, and unemployment and farm relief. The 
relatively small number of these services makes it possible to give a compact picture 
of Canadian experience with each activity and, in the result, this volume sustains the 
interest of the reader more completely than does that of Dr. Key. In addition, this 
method of treatment shows clearly how far the ephemeral nature of the grants has 
affected administration; in respect of old age pensions, permanence of the grant has 
already placed its mark on the administration of the service. The concluding chapter 
of this interesting monograph, which deals with conditional grants and constitutional 
reform, is particularly timely, and we have no hesitation in agreeing with the author 
that although “‘the utility of the unconditional grants is narrowly limited” (p. 178), 
the potentialities of such grants have not as yet been as fully explored in Canada as 
they deserve to be. In conclusion, we should like to draw attention to certain state- 
ments which might have been simplified. Reference is made to the ‘‘exclusive authority 
over education . . . delegated to the provinces” (p. 79). Although for the author's 
purpose this statement is sufficient, it might have been advisable to add, perhaps in a 
foot-note, the provisoes contained on s. 93 of the British North America Act, 1867. 
Again (p. 119, n. 17), Dr. Gettys does not make clear whether pensions for the blind 
were established by amendment to the Old Age Pensions Act or to the regulations. 

We are also indebted to the committee on public administration of the social 
science research council for sponsoring the outline of suggested research projects in 
administrative law by Professor Field. The integration of research projects is of the 
highest importance if students are to do work which will give a coherent picture of 
developments. Although we feel that the conception of the sub-committee on adminis- 
trative law, that the scope of that subject is confined to “the law governing adminis- 
trators, rather than the substantive law applied in their decisions and actions” (see 
foreword), is too narrow in view of the emphasis being placed on the essential unity 
of the social sciences, there is much to be said at this stage in favour of restricting the 
field of research within the limits which concern the practising lawyer. On the other 
hand, it is interesting to note that in spite of the definition favoured by the sub- 
committee, Professor Field recognizes that ‘‘the lines . . . [must be] crossed without 
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hesitation” (p. 1). The analysis of the various problems and the methods of attack 
suggested by Professor Field will save many an hour for teachers who are directing the 
steps of ‘‘researchers’’ in administrative law. 

J. FInKELMAN 
Law Building, University of Toronto. 


The Background of Hispanic-American Law : Legal Sources and Juridical 
Literature of Spain. By J. T. VaNcE. (A Dissertation submitted 
to the Faculty of Law of the Catholic University of America, in 
Partial Fulfillment of the Requirements for the Degree of Scientiae 
Jurisprudentiae Doctor.) Washington, D.C.: Catholic University 
of America. 1937. Pp. x, 281. 


TuHE publication of a systematic bibliographical study of a major field of law by a 
librarian of one of the world’s most important collections of books is certainly an event 
of interest to all lawyers as well as a subject for rejoicing by specialists in the particular 
field involved. The appearance of the above work, by the law librarian of the United 
States library of congress, is a notable event of this character. 

Mr. Vance, beginning with the earliest sources, extends his survey down to, but 
not beyond, the early years of the nineteenth century, when the disintegration of Spain's 
colonial empire began. He thus excludes consideration of the Spanish Civil and Com- 
mercial Codes and of substantially all the legislation, jurisprudence, and doctrine of 
what he himself calls the sixth, or constitutional, period in the progress of Spanish law 
and public institutions. Such an exclusion is, under the exact thesis to which Mr. 
Vance addresses himself, logical enough, for the influence (profound as that has often 
been) exercised by recent Spanish legislation and juridical thought upon Hispanic- 
American law is probably not to be construed as any part of the background of that law. 
A regret at this limitation may, however, perhaps be indulged, as may a possibly 
captious speculation as to other elements in the Spanish-American legal background of 
which Mr. Vance omits consideration. 

“An examination of actual facts in Latin America’’, writes a recent American 
commentator on Hispanic-American law and justice, ‘‘shakes one’s faith in all current 
schools and theories of jurisprudence” (P. J. Eder, ‘‘Law and Justice in Latin America” 
in Law: A Century of Progress, 1835-1935 (New York, New York University Press, 
1937), vol. I, pp. 39-82) and this author groups, among the factors productive of the 
modern law of Latin America, such influences additional to the laws and legal doctrine 
of Spain as the customs and legal principles of the conquered Indian populations; their 
tribal organizations and systems of land tenure; their latent racial hatred of the 
conqueror and his laws; and the smuggling and other illicit activities so freely practised 
in the colonies in defiance of the repressions dictated by Spain. Similarly, a dis- 
tinguished contemporary Peruvian writer (V. A. Belaunde, Bolivar and the Political 
Thought of the Spanish American Revolution (Baltimore, Johns Hopkins Press, 1938)) 
points to the important contributions to existing Hispanic-American law of the federal 
and constitutional theory of the United States; the teachings of the French school of 
Rousseau, Montesquieu, efc.; and the economic realism of such British writers as Adam 
Smith, Hume, and Malthus. It might well be wished that Mr. Vance had extended 
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his work to embrace some or all of these kindred subjects, or that in the future he may 
find occasion to do so. 

Nothing, however, could be more unfair than to permit any consideration of the 
foregoing character to detract from the great merit of the labour accomplished by Mr. 
Vance. With the meticulous thoroughness which it is not unnatural to expect from 
such an author, the enormous volume of material to which he refers is assembled under 
concise and illuminative headings and the whole is made readily assimilable by lucid 
and non-technical criticism and comments. It should be added that, notwithstanding 
the omissions noted above, the scope of the work is gratifyingly extensive. In his 
foreword, Mr. Vance criticizes the shortcomings of a previous somewhat similar study 
(prepared under the direction of a preceding law librarian of the library of congress), 
and expressly addresses himself to a task overlooked in that case: the compilation of 
data for the sociological interpretation of Spain’s legal background and for an appre- 
ciation of the social forces underlying the current upheaval in Spain no less than the 
unrest in more than one of the Latin countries of the Americas. 

Mr. Vance has provided, in the field of Spanish juridical literature, a reference work 
worthy of comparison with that, in the field of Spanish letters in general, of Ticknor. 
The present edition is not free from typographical errors and it is bound in paper; its 
usefulness is, furthermore, to a certain extent impaired by the absence of the biblio- 
graphical and other appropriate indexes which a work of such importance deserves. 
It is greatly to be hoped that a subsequent edition, to be forthcoming at an early date, 
will embody corresponding improvements. 


F. Bayarp Rives 
New York. 


The Law of Succession Testate and Intestate : Including the Administration 
of Assets and the Liability of Personal Representatives for Death 
Duties. By D.H. Parry. London : Sweet and Maxwell ; Stevens 
and Sons. [Toronto : Carswell Co.} 1937. Pp. xlviii, 311. (15s.) 


Tuis book, based on a course of lectures delivered by the author in the University 
of London, is primarily intended for the use of students preparing for examinations, 
particularly those for the Law Society’s final and the LL.B. of London University. 
The author hopes that, in the absence of any other concise work covering the subject, 
it will be found helpful by practitioners generally. It is, in fact, a concise and com- 
petently written text-book suitable for use by students of English law. Its scope is 
wide. It includes chapters on the making of wills, the revocation of wills, the appoint- 
ment of executors, probate of wills, devises and legacies, the construction of wills, 
intestate succession, the grant of administration, revocation of grants of probate and 
administration, ‘devolution of estates of testators and intestates, the powers of personal 
representatives, the administration of assets and the liability of personal representatives 
for death duties. I know of no other book which deals with so many topics relating 
to the modern law of succession in so short a space. Probably the nearest approach is 
Mustoe on Executors and Administrators. Therefore, to that extent this book does 
fill a real gap in the law student’s library. In dealing with simple cases the prac- 
titioner may also find this book a useful guide, but where any difficult point of law 
arises he will be better advised to go immediately to one of the standard works such as 
Jarman on Wills or Williams on Executors or Dymond on Death Duties. Written in a 
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terse straightforward style it should be easily understood by any person having a 
reasonable knowledge of legal terminology. It is an excellent example of the art of 
condensation. Nevertheless there are some parts of the book which are not as clear 
or as complete as they might be. Reference may be made, for example, to the parts 
dealing with unsoundness of mind as affecting the capacity to make a will, the English 
rules of private international law as to the form of wills and Lord Kingsdown’s Act, 
1861, and the absence of any explanation of the meaning of “‘any life in being” as used 
in the rule against perpetuities or of the meaning of ‘‘class gifts’. 

On the whole, the author has adopted the method of pure exposition of the law 
as it stood at the time when he was writing and has refrained from referring to rules 
of law which have been amended or abolished except so far as is necessary for the 
purpose of expounding the law in force. As is inevitable in a book of this kind, the 
author has been unable to devote much space to the explanation of the application of 
the law or to discuss in detail the many problems with which this complicated branch 
of English law bristles. The text is illustrated by examples taken from decided cases, 
but not copiously. Moreover, though the text is fairly fully supported by foot-note 
references to authorities, I do not think that sufficient encouragement is given by the 
book to the student to make himself familiar with the leading cases. In addition to the 
exposition of the modern law, there is a short outline of the history of wills in the intro- 
ductory chapter and some of the other chapters are opened by a page or two on the 
history of the topic dealt with in the chapter. These historical notes are of necessity 
extremely brief and do not seem to me to be of great value. As the number of pages 
at the author’s disposal is very small for so large a subject, it would probably have been 
more satisfactory to have omitted these historical notes and to have used the space 
gained in some other way, for example, by including the facts and decisions of more 
cases. A note directing the reader’s attention to the well-known histories of English 
law would, I think, have served as well as these historical notes. Generally, however, 
the choice and arrangement of material are admirable, and the book is well balanced. 
Repetition is extremely rare, if, indeed, it can be said to occur at all. The result of 
this is that in some places, quite unavoidably, the reader may be left in doubt on some 
point which is discussed elsewhere in the book. This difficulty might be obviated to 
some extent by the use of more cross-references, of which there are very few in the 
book as it stands. 


F. A. VALLAT 
The Temple. 


The Legal Status of Aliens in Pacific Countries : An International Survey 
of Law and Practice concerning Immigration, Naturalization and 
Deportation of Aliens and their Legal Rights and Disabilities. Edited 
by N. MacKenzie. (AReportin the International Research Series 
of the Institute of Pacific Relations issued under the Auspices of 
the Secretariat.) Oxford University Press. 1937. Pp. xii, 374. 
($6.25) 

Tuts production of the Institute of Pacific Relations is a survey considering, first, 
the law and practice concerning immigration, naturalization, and deportation of aliens 
and secondly their legal rights and disabilities. The waters of the Pacific wash the 
shores of many countries whose systems of law are very diverse, and we can well 
sympathize with the editor in the difficult task of bringing such a work of international 
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intellectual co-operation to a successful conclusion. There are eighteen signed con- 
tributions by an accomplished group of scholars and two prepared by groups of the 
institute. 

One of the main impressions left by the book is the complexity and intricacy of 
the rules in many systems. It is not an easy task, therefore, for contributors to 
compress the law into the limits of space available. It would be clearly impossible to 
state the law with the accuracy of detail necessary for a practitioner's reference work— 
on the other hand, a mere general treatment would be rather thin. Most of the con- 
tributors maintain a nice balance, for it is essential that such a book should be readable, 
otherwise it will fail of its purpose in stimulating interest in this thorny problem. 
Most of the writers realize that it is not ‘‘so much the number as the kind cf specific 
legislative provisions that really matters’. A few contributors, however, make rather 
heavy weather of the subject and cite verbatim too many sections of statutes. But 
taken as a whole the work has been well done. High praise must be given to Mr. J. P. 
Chamberlain's contribution on ‘‘Aliens in the United States’. The great bulk of the 
legislation is state rather than federal (p. 320) and to reduce a mass of statutes to an 
interesting coherency is no mean feat. No one reviewer could be competent to assess 
the accuracy of statements relating to the law of so many countries, but where the 
work has been tested the result has been satisfactory. 

The editor, in the introduction, accepts the principle of restricted immigration as a 
necessary one in the present state of economic development and political feeling, but 
urges, first, that every consideration should be given to tourists, business men, students, 
and others whose residence in a country is likely to be temporary; secondly, that if 
possible no complete prohibition of the citizens of any nation or race should be made 
by national legislation (if total exclusion seems necessary, a gentleman's agreement 
such as that between Canada and Japan is less likely to offend national susceptibilities 
than invidious statutory distinction); thirdly, that complete equality of treatment and 
opportunity, so far as can be provided by law, should be guaranteed to immigrants 
when they are admitted; fourthly, that the immigration laws should be administered 
as far as possible in the country of emigration in order to minimize hardship to the 
prospective immigrant. These proposals seem essentially reasonable, but the difficulty 
is that any proposal to remodel the immigration law of any country raises a storm of 
protest. In some countries public opinion is becoming more, instead of less, insular. 
At first Australians desired their country to be an outpost of white civilization, then an 
outpost merely of the British race, finally we see the insular ideal of Australia for the 
Australians (p. 16). Canada at first desired immigration on a large scale, but now 
thinks of it as an economic peril to the present population (p. 59). Immigration will 
probably remain a question which will raise the worst prejudices of men; but the value 
of such a work as this is that the lack of bias in the writers and the scholarly treatment 
show how unnecessarily complicated many of the rules are. Passions aroused by 
particular happenings in the past leave permanent marks on the statute book which 
now seem quite illogical. It isa curious dichotomy to divide mankind (as does Canada, 
p. 60) into those who are of Chinese descent and those who are not. The treatment 
of aliens within a country naturally differs from place to place. There is a general 
similarity in Australia, New Zealand, the United States, and Canada. In China, 
however, rules of exterritoriality have given the foreigner a highly privileged position, 
while in Soviet Russia there is no distinction whatever on the grounds of race; once 
admitted a ‘‘foreign toiler” has the same rights as the native born. ‘Complete equality 
between all nationalities, brotherly help to backward nationalities—such are the 
foundations of Soviet national policy” (p. 302). G. W. Patow 


University of Melbourne. 
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Trials in Burma. By M. Coiiis. London: Faber and Faber. 1938. 
Pp. 294. (8s. 6d.) 


Mr. Coutts, who has won some distinction as a writer of eastern romance, deals 
here with a serious theme: the difficulties of securing the impartial administration of 
justice in eastern communities, when such administration affects the prestige of the 
governing race or the position of the administration. The first of the trials from which 
the book derives its name occurred in 1929, when Rangoon was perturbed by rumours 
that an apparent suicide of a Burmese servant was really a case of murder by his white 
employer. Mr. Collis as district magistrate found at the trial, which Sir Charles Innes, 
the distinguished governor, very properly ordered, that there was no justification for the 
suggestion, but in discharging the accused he commented on his failure to show due 
humanity and consideration in his treatment of the dead man and his wife. For this 
action he found himself decidedly unpopular with the mercantile community and even 
with certain members of the government. With the latter he became more unpopular 
next year through his handling of a sedition charge against an Indian, Sen Gupta, who 
had visited Rangoon during the period of strained relations between Indians and the 
British government. Though finding him guilty, he imposed a very light sentence, 
thus defeating the accused’s obvious desire to figure as a martyr, but annoying the 
government which naturally enough desired to make an example of visitors who 
preached sedition. Finally, he incurred more serious disfavour by sentencing to 
prison a military officer who, by very great negligence in driving his car, had inflicted 
serious injury on two Burmese women. This naturally aroused great indignation in 
military circles, and the sentence was altered on appeal to a fine. No doubt, having 
regard to the general tendency to lenient treatment of negligence in driving cars, the 
sentence imposed by Mr. Collis might be held severe, but it was clearly most improper 
for an executive officer forthwith to inform him that he had asked for his transfer from 
judicial duties on that score. Fortunately the acting governor did not adopt officially 
this decision; but Mr. Collis was removed to fill an acting appointment as excise com- 
missioner with a larger salary, which was technically promotion. It is fair to note 
also that Sir Charles Innes was on leave, and that Sir Joseph Maung Gyi, the acting 
governor, was thus placed in a most awkward position, while the chief justice was also 
on leave. 

Since then Burma has received a new and generous constitution, and, under the 
new régime and the freedom of discussion which it promotes, it may be hoped that 
executive pressure on judicial officers will become rare. But Mr. Collis’s experiences 
may at any time be repeated in tropical colonies where the interests of the adminis- 
tration or the trading community clash with the impartial performance of legal duties. 
The only safeguard is vigilance; and Mr. Collis will doubtless feel that his own personal 
misfortunes will not have been suffered in vain if his book helps to bring home to 
administrators and judicial officers in the oversea territories the vital importance of 
preserving untarnished the best traditions of British justice. 


A. BERRIEDALE KEITH 
University of Edinburgh. 


National Airlegislations and the Warsaw Convention. By D. GoEpDuuIs. 
The Hague : Martinus Nijhoff. 1937. Pp. [vi], 348. (Gld. 7.50) 


In 1933 Dr. Goedhuis published La Convention de Varsovie, a study in French of 
the Warsaw convention, reviewed in volume I of this Journal (pp. 418 ff.). That 
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convention, signed in 1929, and ratified by twenty-eight states, made the air carrier 
liable in damages (limited to 125,000 gold francs in the case of a passenger and 250 
gold francs per kilogramme of goods) unless he proves that he has taken all necessary 
and possible measures to avoid the damage. But the convention only applies to inter- 
national air carriage; and in the present volume, written in very good English, the 
learned author urges the extension of the convention to all carriage by air, internal as 
well as international, and he demonstrates the practical necessity of uniform national 
laws to determine the rights of passengers and shippers of goods. Chapter i examines 
how far the local law is in accord with the convention in thirty-nine countries arranged 
alphabetically from the Argentine to Yugoslavia. He observes that in Canada rati- 
fication of the Warsaw convention is still under consideration and that in the absence 
of special rules the liability of the air carrier will be governed by the general rules of 
English common law (fully covered in the book), which permits clauses excluding 
liability. This observation should have been qualified by excepting the province of 
Quebec where, whatever the rule may be, it is not the rule of the common law; but the 
author’s extraordinarily interesting discussion of the relevant law in France will be 
useful in Quebec, where the legality of clauses excluding liability for the consequences 
of fault is open to question. In chapter ii, Dr. Goedhuis examines the convention 
in detail, thoroughly canvassing various interpretations to be put upon its provisions 
and proposals for their modification. This is followed by the text of the convention, a 
list of the states which have ratified or adhered to it, a very full bibliography on air 
law, and an index. 

The Warsaw convention stands out as an example of practical international co- 
operation of signal importance. The book is a scholarly and constructive contribution, 
not only to the understanding and extension of the convention, but also to the 
general subject of air law. 

The development of air travel between Canada and the United States and the 
dawn of trans-oceanic services to this country point to the need of Canada giving the 
most serious consideration to the convention and to the enactment of laws to regulate 
civil liability for damages caused through air travel. 


BRooKE CLAXTON 
Montreal. 


A Digest of English Civil Law. Edited by E. Jenks. Ed. 3. Vols. I 
and II. London and Toronto: Butterworth and Co. 1938. 
Pp. celxviii, 520 ; xii, 521-1258, cxx. ($25.00) 


It was thirty-five years ago that Dr. Jenks and his associates commenced the task 
of presenting English civil law in the form of a eode. The arrangement was essentially 
that of the German Biirgerliches Gesetzbuch in its five books: book 1, General (Allge- 
meiner Teil); book u, Obligations (Schuldverhdltnisse); book 11, Property Law 
(Sachenrecht); book 1v, Family Law (Familienrecht); book v, Law of Succession 
(Erbrecht). A comparison of the Digest and the BGB, section by section, will show 
that a close parallel has been possible. In this fact alone, the Digest revealed an 
immediate utility for continental lawyers who have often complained that the chaotic 
arrangement of English texts made their search for common-law principles a matter of 
discouraging complexity. It is not surprising, therefore, that as early as 1910 a German 
translation of the Digest was undertaken at Berlin. A French translation was also 
made, and has gone into two editions. 
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In their Introduction to French Law, Professor Amos and Professor Walton said: 
“It may perhaps be a matter of regret that there would seem to be no reasonable 
probability of the domain of common law being extended in the future beyond its 
present boundaries—boundaries which nowhere pass outside the world of English- 
speaking governments. This, however, is part of the price which we must be content 
to pay for the privilege of an uncodified law.’’ A work such as Dr. Jenks’s Digest may 
serve in this connexion to pave the way for a larger reception of English common law. 
It must be remembered that the foreign lawyer is by no means confined to the codes 
and the statutes; he, too, is bound to consider the reported decisions of the courts, and 
annotations, and text-books. English and continental systems are very similar in 
their sources. Their differences arise mainly as a matter of emphasis. There are 
many signs to indicate that the bondage of stare decisis, in its rigid form, is relaxing 
in our courts of English law. On the other hand, the authority of decided cases is 
becoming increasingly regarded in continental courts. If we can look beyond our 
present discontents to any future of international co-operation, we may perhaps 
envisage an era in which the English common law, systematically presented in an 
attractive form, and denuded of some of its hoary anachronisms, may win for itself, by 
its inherent merits, a wider sphere of usefulness. 

In this new edition, Dr. Jenks, as before, has been responsible for the general 
scheme, and especially for book 1. In book m (Contracts), Professor R. W. Lee has 
been assisted by Mr. Philip Landon in reconstructing some of the more difficult titles, 
and also by Mr. Ellice Hearn. In book 1 (Torts), Sir John Miles has been assisted 
by Mr. A. S. Orr, and there has been a drastic revision of the subject of negligence. 
In book 111, the new property legislation has made necessary a great deal of re-writing, 
and in this work the editor had the help of Professor Hughes Parry. In book tv, the 
work which was done by the late Professor Geldart has been revised and supplemented 
by Mr. William Latey. In book v, Sir William Holdsworth has been assisted by Mr. 
H.G. Hanbury. It will be seen that the high standard of authorship is being maintained. 

The Canadian lawyer who reads this book for the first time will perhaps be 
shocked at the brevity with which some vexed points of controversy are treated. Upon 
closer examination, however, he will find that nothing of real importance has been 
omitted. There has been a denial of the luxury of argument for argument’s sake; and 
_ that is all. Where serious doubts exist as to the general application of any principle 
stated, these doubts are dealt with fully in an explanatory note. No pains have been 
spared to verify the accuracy of citations and references. 

This book may be confidently recommended to a wide circle of readers. The 
continental lawyer, or the practitioner in Quebec, will find it comprehensible to a degree 
that he hardly hoped for. The comnion-law student or practising lawyer may well 
make it a first book of reference. It will give him an articulated system of legal 
principles, expressed with clarity and precision, and a series of references and citations, 
brief, it is true, but surprisingly adequate. If he desires to pursue in detail any point 
of inquiry, references are provided in the table of cases to the English and Empire Digest 
and in the table of statutes to Halsbury's Complete Statutes of England. 

F.C. A. 
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Recognition and Enforcement of Foreign Judgments in the Common Law 
Units of the British Commonwealth. By H. E. Reap. (Harvard 
Studies in the Conflict of Laws, II.) Cambridge : Harvard Uni- 
versity Press. 1938. Pp. xiv, 371. ($4.00) 


IT is to be hoped that the fact of its American publication will not blind practising 
lawyers in Canada and other parts of the empire to the great practical value of this 
book which, as its title suggests, attempts to analyse and co-ordinate the case and 
statute law of those “‘legal units’’ bearing upon an interesting and essentially modern 
problem. The author is well qualified to appreciate the nice significance of precedents 
and the centripetal cohesion of what he terms the ‘‘Anglo-Dominion common law”’. 
A professor of law in the University of Minnesota, his name is familiar to many Canadian 
lawyers as a former member of the law faculty at Dalhousie University and the editor 
of a well-known case-book on Personal Chattels. In the present work he attacks his 
material with thoroughness, insight, and freedom from dogma. Conflicting theories 
and decisions are discussed throughout in the manner of a good law-review article, but a 
definite conclusion in one direction is generally offered at the end of each argumentative 
passage. The various vague and sometimes inconsistent conceptions which infest this 
branch of the law—comity, vested rights, res judicata, territoriality, etc.—are explained 
and evaluated with unusual skill. Indeed, in some places the reviewer has harboured a 
doubt whether too much importance has not been attributed to general theories. In 
chapter ii, for example, the author conducts a lengthy inquiry to discover the “‘true 
foundation” for the recognition of foreign judgements. With commendable inde- 
pendence he does not accept ‘‘what the judges say’’ but, under the heading, ‘‘what the 
judges do’, examines in detail the application of certain apposite general rules. He 
concludes that “‘the true basis upon which the Anglo-Dominion authorities . . . place 
the recognition of a foreign judgment is that it proves the fact that a vested right has 
been created through the judicial process by the law of a foreign law district’’ (at p. 
121). But can the complicated position of a foreign judgement really be accurately 
defined in this simple fashion? Is not such a definition, however admirable and sug- 
gestive in certain respects, almost inevitably bound to obscure some real and important 
questions of policy? Whatever value we may set upon the author's more general 
formulae, as ultimately derived, there can be no doubt about that of the exposition of 
ancillary doctrines which sustain them. In explaining and illustrating their develop- 
ment by the accretion of cases Professor Read works to very close measurements. In 
addition he does not hesitate to criticize freely those decisions which appear to have 
reached an undesirable result or produced an abnormal theoretical confusion. 

Nearly half the book is devoted to the chapter ‘‘Jurisdiction of Foreign Courts’. 
Here are discussed not only the conditions necessary to the recognition of judgements 
in rem and in personam, but those which must be satisfied before an Anglo-Dominion 
court will accept a foreign tribunal’s determination regarding marital status. The 
Canadian Divorce Jurisdiction Act is treated with a thoroughness which extends to the 
correction (at p. 219) of an answer in the ‘‘practical points’’ column of 3 The Fortnightly 
Law Journal ((1933), at p. 63). To make clear just what judgements are foreign 
from the standpoint of the various courts administering common law in the British 
empire, the author has outlined the territorial competence of each of these tribunals 
as laid down in constituent statutes. In this connexion, it is also interesting to note 
that he concurs in the doctrine of the Papadopoulos Case ((1930] P.55) to the effect 
that the decree of a foreign court which, although possessed of jurisdiction in the inter- 
national sense, was incompetent (territorially or otherwise) according to its own con- 
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stituent laws, should not be treated as valid (at p. 97). Like Dr. Cheshire, he criticizes 
sharply the broad gap opened for attack on the ground of fraud by the court of appeal 
in Vadala v. Lawes ( (1890) 25 Q.B.D.310). Unlike Dr. Cheshire, he fortifies his 
arguments by the citation of Canadian cases (pp. 276 ff.). 


J. E. M. Hancock 
Law Building, University of Toronto. 


American Constitutional Law: Text and Leading Cases. By C. W. 
GERSTENBERG. New York: Prentice-Hall. 1937. Pp. xvi, 772. 
($5.00) 

State and National Power over Commerce. By F.D.G. RipsBLe. Witha 
foreword by R. B. TunstaL_. (Columbia Legal Studies, III.) 
New York: Columbia University Press. 1937. Pp. xii, 266. 
($3.00) 


State and Local Barriers to Interstate Commerce in the United States: A 
Study in Economic Sectionalism. By F. E. MELDER. (University of 


Maine Studies, ser. 2, no. 43.) Orono : University of Maine Press. 
1937. Pp. xiv, 182. (75c.) 

The Rise of a New Federalism: Federal-State Cooperation in the United 
States. By J. P. CLARK. (Prepared under the Auspices of the 
Columbia University Council for Research in the Social Sciences.) 
New York: Columbia University Press. 1938. Pp. xiv, 348. 
($3.50) 


Ratification of the Twenty-first Amendment to the Constitution of the United 
States: State Convention Records and Laws. Compiled by E. S. 
Brown. (University of Michigan Publications, Law, vol. VII.) 
Ann Arbor : University of Michigan Press. 1938. Pp. xii, 718. 
($6.00) 


PROFESSOR GERSTENBERG'S treatise on American constitutional law first appeared 
in 1926. This new edition is revised and enlarged in such a manner as practically 
to constitute a new book. The method, however, remains the same—a long study in 
several chapters of the constitutional law, followed by a selection of cases. The 
introductory chapters are given up to broad principles and are amply fortified by careful 
notes, which disclose a wide and discriminating knowledge of the case-law. The 
learned author has carried out his aims with great success. The book is meant for a 
Pisgah view; and this is given with ample evidence that the author knows—and not 
merely refers to—the cases noted, while he provides excellent references to the extra- 
judicial literature. The book makes no claim to be anything more than a compact 
introduction; and the student who is serious will not be deceived into thinking that the 
sailing is at all times and in all places as smooth and easy as the closely packed pages 
might suggest. In addition, we miss contemporary emphasis and a wider appreciation 
of current problems. Within its limitations, however, it is a useful and suggestive 
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study for the general reader, especially in foreign jurisdictions, and for young practical 
students of the subject. 

Professor Ribble has written a monograph which will be specially welcome for 
comparative purposes in Canada and Australia, where the ‘‘commerce power”’ is in 
some respects as tantalizing as in the United States. The growth of judicial doctrine 
is traced with great knowledge and insight, and we are able to watch judicial processes 
with assurance and confidence. The constitutional balance of power over the subject- 
matter is brought out with great clarity; and the principles, so carefully examined, 
enable us to appreciate in some degree the present situation. In conceiving his mono- 
graph along evolutionary lines, and in avoiding the aridity of the professional treatise, 
the learned author has been eminently successful in that the law is expressly or im- 
plicitly related to the economic changes in American life. Throughout there is a 
philosophy disclosing ‘‘a shift from the fundamental notion of a law derived by deduction 
from immutable principles to that of a law based upon wise practical adjustments of 
conflicting interests’ (p. 231). As a consequence, we watch the supreme court pass 
from examining the ‘‘nature of the power” to a wise balancing between competing 
claims, which allows it to doubt the permanence of its past decisions, to seek practical 
information on social facts, and to defer largely to congressional wisdom. Professor 
Ribble writes with restraint and judgement which are doubtless the product of a pene- 
trating study of the case-law. Page after page bears witness to his sanity, his objec- 
tivity, his insight. He has provided an invaluable bibliography of extra-legal literature 
on the subject; and his monograph discloses that this has been carefully read and 
digested and not taken over from some guide to legal periodicals. The book is an 
ornament to the distinguished series to which it belongs and we know of no volume 
which we would put more gladly into the hands of foreign readers. 

Dr. Melder’s monograph constitutes a very welcome complementary study to 
Professor Ribble’s treatise; and the foreign student, desirous of getting the facts behind 
the law in relation to interstate commerce in the United States cannot do anything 
better than read them together. Dr. Melder is concerned with the ‘‘presumption that 
the United States constitutes a free national market”’, arising from ‘‘the popular notion 
that the federal government is supreme and unmolested in its power to control inter- 
state commerce”’ (p. xi). After an examination, sufficient for his purposes, of the case- 
law, the author proceeds to survey state and municipal preferences in buying, their 
preferences for residents in public employment, for resident business firms, for purchase 
of general supplies and building construction materials, the favouring of home industry 
by differential legislation, curbing the drummers, restricting the departmental store, 
repressing the mail-order business, controlling the canvasser, promoting provincialism 
by motor-vehicle taxation and regulation, quarantine and inspection laws, and so on. 
These state activities—legal or extra-legal—are carefully examined, and they are 
illustrated by a wealth of detail. The conclusion is inevitable that a ‘free market” in 
the popular sense ‘‘is not in accord with the facts’’ (p. 166). The study is invaluable 
to the student of federal law and it discloses aspects of sectionalism which are very 
liable to escape him. It is well referenced and it is annotated with great care. The 
bibliography is discriminating. We miss both in the foot-notes and in the list of cases 
cited the dates of the cases. There is no excuse for this obvious defect. 

Any student of American constitutional law will proceed in an ineffective manner, 
where co-operation—federal-state, or interstate—is concerned, if he confines himself 
solely to the terms of the constitution. Indeed, as a survey made recently for special 
purposes in Canada discloses, it would appear that the activities and organizations for 
such co-operation are remarkable in their ambit and scope, and it is strange that no 
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general view of them has, as yet, been made by a competent scholar. Professor Clark's 
The Rise of a New Federalism is a distinct and valuable contribution to this field, and 
it deserves not only a welcome for its excellence, but raises a hope that she will continue, 
in further studies, to contribute to the elucidation of what is in truth a new federalism. 
Writing objectively, she surveys, with ample research, methods of federal-state co- 
operation and considers the effectiveness of this joint activity. The study, amid the 
innumerable activities referred to, is perhaps wisely selective and makes no claim to be 
exhaustive, and the distinguished author recognizes that many more of a like nature 
will be needed to produce a distinct and clear picture. As a consequence, she confines 
herself to reviewing informal co-operation, agreements and contracts, the co-operative 
use of government personnel, interdependent law and administration, grants-in-aid to 
the states, federal credits for state taxation. Within these limits the study is admirable. 
It is fortified throughout by good foot-notes and by a bibliography which contains 
references to the law-journal articles. Those who have read Miss Clark’s articles will 
have expected a fine contribution to the field and they will not be disappointed. She 
has written a book which ought to be studied with care in Canada and Australia. 

Professor E. S. Brown deserves the warm thanks of every student of American 
federalism for his first-class compilation of the records of the state conventions which 
ratified the twenty-first amendment to the constitution. In addition, the state laws 
providing for the conventions are included; and the volume thus constitutes a work of 
reference unique in its field. A book of this nature does not lend itself to review, but, 
in this case, this is not to minimize its importance, and students of the workings of 
federal institutions wili find it invaluable. The editorial work, difficult in every respect, 
has been done with the greatest care and the matefial has been rendered easy of use 
by an admirable index. The University of Michigan Press has provided a format 
worthy of an undertaking carried out with scholarly skill and exactitude. 

W. P. M. KeENNeEpy 

Law Building, University of Toronto. 


Matrimonial Causes : Being an Exposition of the Matrimonial Causes Act, 
1937 ; The Summary Procedure (Domestic Proceedings) Act, 1937. 
Ed.2. With the Matrimonial Causes Rules, 1937. By L. Brooks. 
London, Toronto : Butterworth and Co. 1938. Pp. xxviii, 200 
[17]. ($3.75) 

Mr. Brooks's treatise, which has quickly reached a second edition, is concise and 
to the point. It provides an adequate discussion of the recent changes in the divorce 
law of England, due to the persistency of Mr. A. P. Herbert in parliament, and it 
includes the new rules which constitute ‘‘a complete new code of procedure” which are 
commented on where applicable and are printed in full with annotations as Part 111. 
The distinguished author, in addition, gives a necessary historical background with an 
outline of the evolution of the substantive and adjectival law. He expounds each 
section of the Matrimonial Causes Act, 1937, and of the Domestic Proceedings Act, 
1937. Appendix A contains certain appropriate and ancillary statutes; appendix B, 
rules for trial at assizes and rules of the supreme court. The exposition is most suc- 
cessful throughout but especially in relation to nullity, proceedings for decree of pre- 
sumption of death and dissolution of marriage, and the husband's change of domicile. 
Certain suggestions of error about the Matrimonial Causes Act, 1868, and the Matri- 
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monial Causes Act, 1884, which might have led the foreign student to make a mistake 
have been removed; and they were the only defects which we noticed in the first edition. 
Mr. Brooks not only expounds; he is conscious of the difficulties connected with the new 
legislation, and he faces them with learning and insight. The whole work is fortified 
by excellent references; and the table of cases is first-class—containing references to all 
the reports. For students and practical lawyers in Canada it ought to prove a vade 
mecum in the light of discussions for reform in the Canadian law. No one interested 
in the subject ought to be without a volume so careful in its statements, so clear about 
problems, and so useful for purposes of reference. 


Principles of the English Law of Contract and of Agency in its Relation to 
Contract, by the Rt. Hon. Sir William R. Anson. Edited by J. C. 
Mites and J. L. Brrerty. Ed. 18. Oxford: At the Clarendon 
Press. 1937. Pp. xl, 447. ($4.50) 

Chitty’s Treatise on the Law of Contracts. Edited by H. Potter. Ed. 19. 
London : Sweet and Maxwell. 1937. Pp. ccxvi, 1031. (£2 10s.; 
with Clerk and Lindsell's Torts, £4 10s.) 


In the latest edition of Anson an entirely different point of departure has been 
taken. The preliminary chapter entitled ‘‘The Place of Contract in Jurisprudence”, 
adopting Savigny’s definition and classification of the concept, has been eliminated 
entirely; instead we begin with a sociological appreciation of contract as ‘‘the child of 
commerce’, a product of the industrial revolution as well as juristic theory. A contract 
is defined not as an enforceable agreement but as an enforceable promise. The latter 
term, which is found in the Restatement, appears, in its negative and affirmative im- 
plications, to focus attention more directly upon the quintessence of the problem as it 
has presented itself to English courts since the evolution of assumpsit. With the 
introductory chapter has vanished the foot-note criticizing Holland's acute exposé of 
the notion, still prominent in English text-books, that a ‘‘meeting of minds”’ is necessary 
to the formation of a contract. Like the grin of the evanescent Cheshire cat, faint 
traces of that oft-exploded theory still linger in the pages of the present edition, although 
(p. 17) the learned editors have inserted a clear and candid statement of the modern 
view. 

The large chapter entitled ‘‘Reality of Consent’’, which covered innocent mis- 
representation, fraud, duress, undue influence, and several varieties of mistake, has 
now been broken up into three distinct chapters. The first of these retains the older 
title but includes only those problems which have all, at various times, been designated 
by the word ‘‘mistake’”’. Notwithstanding their long sojourn together they have little 
in common. Since a beginning has been made in reclassification, we venture the 
suggestions that ‘‘absence of consensus ad idem" has more affinity with the matters 
discussed in chapter ii; whilst the section entitled ‘‘Mistake in Written Contracts” 
might well be transferred to the chapter on assignment since its dominant theme is the 
difficulty that arises when a signed agreement obtained by fraud is used to induce 
action by some honest third party. Having consolidated in another of these new 
chapters the materials on fraud and innocent misrepresentation, the editors deal in one 
place with the somewhat unsettled and complex array of legal and equitable remedies 
available for readjusting the position of the parties to a partly performed contract 
tainted in either of these respects. 
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More extended consideration is given in the present edition to the possibility of 
persons enforcing contracts to which they are not parties upon a trust-theory. The 
close analogy between frustration and mutual mistake as to some fundamental fact, 
long recognized by American analysts and stressed by Lord Atkin in Bell v. Lever 
Brothers, (1923| A.C. 161, at p. 227, is pointed out (p. 359). The discussion of quasi- 
contractual remedies available for working out a solution to problems in part-perfor- 
mance has been improved but remains misleading in certain respects. The proposition 
that a party not in breach could not recover quantum meruit for performance rendered 
without proof of a new promise so to compensate him has been qualified by the some- 
what quaint admission that such a new contract may be “‘implied by law’’. But we 
are still told that the party in breach must show ‘‘a fresh contract’’ before he can 
recover anything for his pains, a limitation conspicuously absent from the Sale of 
Goods Act. The much discussed topic of recoverable damages is examined at greater 
length with the conclusion that, notwithstanding some recent doubts, the authority of 
Hadley v. Baxendale, (1854) 9 Ex. 354, remains unimpaired. Throughout the work the 
editors have carefully summarized the important recommendations of the law revision 
committee in brief but lucid foot-notes. 

That juristic Methuselah, Chitty on Contracts (first published in 1826), has been 
once more revived and rejuvenated, this time with an unusual and drastic thoroughness. 
Under Mr. Potter's general supervision, the various chapters of the work have been 
divided, for separate revision, among a distinguished group of ‘‘specialist editors’’: 
Sir C. Odgers, Mr. W. A. Macfarlane, Mr. B. de H. Pereira, Mr. Norman Black, Mr. 
A. A. Mocatta, Mr. H. Edmund Davies, and Mr. R. W. Jones. Such a method of 
treatment obviously jettisons a uniform and consistent point of view throughout the 
work; but this could hardly be hoped for in a treatise so often re-edited. Another 
danger, that the various aspects of the subject might not be properly correlated to 
form a consistent exposition, has been largely obviated by the scheme of division. 
Those chapters which deal to a great extent with the general theory of contract 
ostensibly applicable to all contractual transactions have been entrusted to Sir Charles 
Odgers. Of the remaining chapters, which have been divided among the other editors, 
each one is devoted to some particular species of contracts such as ‘‘Contracts of 
Marriage”, or to some very specialized phase of the subject such as ‘“‘Bankruptcy in 
Relation to Contracts’. The chapter on quasi-contracts (styled ‘‘Implied. Contracts” 
in earlier editions), has been recast but still does not go beyond the ground marked 
out by the shadow of indebitatus assumpsit. The chapter on sale of goods (which 
formerly contained little more than a reprint of the act with subjacent comments) has 
been rewritten in ordinary text-book form and largely extended. A good deal more 
space has been given to the subjects of banking and negotiable instruments than in the 
previous edition. The topic landlord and tenant has been omitted altogether. The 
citations are as usual very full and numerous; the index of cases running to almost two 
hundred pages alone. For the practitioner, the present edition should prove a very 
suggestive and complete guide to the authorities in the many important departments 
of our law which it undertakes to illumine. 


J. E. M. Hancock 
Law Building, University of Toronto. 
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Principles of the Common Law (Originally Based on Indermaur's Common 
Law). With a Short Outline of the Law of Evidence. Ed. 4. By 
A. M. WILsHERE. London: Sweet and Maxwell. [Toronto : 
Carswell Co.] 1937. Pp. Ixvi, 932. (£1 10s.) 

Indermaur's Common Law has enjoyed a long and prosperous life. Mr. Wilshere 
has been responsible for the last four editions—that appearing in 1922 being rewritten 
and enlarged by him—and so careful has been his work, so excellent his changes, so 
wise his conception of what it means to bring a treatise up to date, that he may well, 
without controversy, call the book his own. In the present edition the chapter on 
landlord and tenant has been omitted with certain sections on patents, copyright, and 
trade-marks. ‘Some material, formerly in the notes, has been incorporated into the 
text, while statements of facts in principal cases have been substantially amplified. 
The historical introduction is good. The survey of contracts and torts is amplified by 
special treatment of agency, sale of goods, and evidence. Mr. Wilshere is clear, 
concise, and to the point, and the illustrations of both law and facts are singularly well 
chosen and apposite. Of course, the book makes no vast claims to comprehensive 
treatment—a sheer impossibility; but it is no pestilential “‘short cut’. It is not 
intended, and never was intended, to be profound, philosophical, or detailed. Mr. 
Wilshere has provided a good general practical introduction to the subject, which will, 
we believe, continue to occupy the position of security with its special audience which 
it has already acquired. We wish that we could assist him, as he requests, to reduce 
the size. We can suggest a very necessary increase in the provision of references to 
the reports in the table of cases. 


Maxwell on the Interpretation of Statutes. By Sir G. JAcKson. London : 
Sweet and Maxwell. Toronto: Carswell Co. 1937. Pp. cxii, 
381. (£1 12s.) 

For over sixty years Maxwell has enjoyed a well-deserved reputation to which 
since 1896 each of its distinguished editors has added. The eighth edition, by Sir 
Gilbert Jackson, is no exception. It is true, as he points out, that he has made no 
substantial alterations in the text; but such as he has made fully warrant him in saying 
that “the number of additions . . . is quite incommensurate with the amount of 
reading that the revision has entailed’. Indeed, the cases referred to constitute a 
perfect mine to be expiored; and fortunately references are given to the various reports. 
For the practical lawyer, Maxwell is an absolute necessity and that for perhaps a curious 
reason. He will nearly always be able to find support for either a “‘broad”’ or a “narrow”’ 
canon of statutory interpretation. 

For the student, the advice of the distinguished editor is admirable: ‘‘ Maxwell is 
rather a work to be read as a whole than a manual of ready reference."’ In this con- 
nexion, we do not believe that separate instruction on statutory interpretation is 
valuable. Experience seems to show that the subject is best dealt with in relation to 
specific statutes under study in other courses, during which this ‘‘reading as a whole” 
can bedone. This combination will serve to show that the problems reduce themselves 
not to what the legislature said, but to what the judges say that the legislature said— 
which is really “law-making”. We can, if we wish, try to lay down ‘“‘principles’’ of 
interpretation, for students; but the ‘‘laying down”’ is one thing, whether they are 
‘‘principles”’ is another. ‘‘Fixed principles’ have an uncanny weakness for being far 
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from “‘fixed’’. At any rate, Maxwell is one of the best books from which a student may 
learn how vast is the burden of statute law and how difficult a land it is in which to 
travel. For practical lawyer and student alike the treatise, admirably brought up to 
date, is most useful and suggestive. It remains weakest on ‘‘administrative’’ statutes, 
where a great deal of work remains to be done. 


The Social Security Act in Operation ; A Practical Guide to the Federal and 
Federal-State Security Programs. By B. E. Wyatt and W. H. 
WANDEL, with the collaboration of W. L. Scourz. Washington, 
D.C.: Graphic Arts Press. 1937. Pp. xvi, 382. ($3.50) 

THE student of social jurisprudence must not expect to find in this invaluable 
work either an examination of the basic problem of social insurance or a defence of the 
specific schemes under the American Social Security Act. On the other hand, he will 
find a careful and exact examination of the act and a survey of its workings to date, 
with a balanced view—but no final judgements—where issues have given place to 
controversy. Above all, the facts are marshalled in an exemplary manner and the 
book will appeal not merely to the intelligent members of the vast numbers concerned, 
but to everyone who takes a professional interest in this great social experiment, whose 
importance transcends national boundaries. The authors are connected with the 
social security board and their practical experience, combined with brilliant pre- 
liminary training, leads us to expect a work of real value. In this, no serious student 
of social problems can be disappointed, as he follows the account of the background of 
the act, of the administrative machinery, of old-age benefits, of tax liabilities, of the 
keeping of wage-records, of the ‘reserve fund’’, of unemployment compensation, of the 
public assistance and public welfare provisions, of thoughts for the future. It is no 
exaggeration to say that no foreign student can begin to study the Social Security Act 
without a parallel study of this work, in which functional operations are used to lend 
life to the statute. We say nothing of its practical use in the jurisdiction concerned, 
but we would emphasize the value of an objective and thoroughly well-informed study 
by experts who are concerned to accept the law and to explain it at work. We 
thoroughly recommend the book to everyone in those states where social problems of a 
nature connected with the act are daily becoming more insistent. 


The Influence of the American Bar Association on Public Opinion and 
Legislation. By M.L. RutHerForp. (A Dissertation in Political 
Science presented to the Faculty of the Graduate School of the 
University of Pennsylvania in Partial Fulfillment of the Require- 
ments for the Degree of Doctor of Philosophy.) Philadelphia : 
Foundation Press. 1937. Pp. x, 393. 

Dr. RUTHERFORD’s dissertation for the degree of doctor of philosophy in political 
science in the University of Pennsylvania will possess an interest for foreign scholars 
whose attention is turning more and more to the functional influence of the legal pro- 
fession throughout the world. The author sets out to study the influence, if any, of 
the American Bar Association on, and its contribution to, ‘‘the field of government and 
public administration’. With this end in view, we are provided with a study of its 
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organization since its beginnings in 1878: development, objects, personnel, framework, 
and financial system. Here the activities are recorded in factual and often wearisome 
detail. The chapters dealing with the organized bar's influence are much more im- 
portant. While the foreign scholar may not be so fortunate as his American colleagues 
in that he cannot be supposed to be as familiar with the social and economic movements 
as the distinguished author’s almost entire silence on the historical background assumes 
in her readers, yet with a little trouble he can fit the discussion of the American Bar 
Association's efforts to influence public opinion on the United States constitution, to 
promote changes in judicial administration, to render technical aid in the drafting of 
legislation, into its due setting. It is unfortunate that the study is weak in this con- 
nexion, as here is gathered together much interesting material. The general impression 
left is that the activities recorded are of a conservative nature, and that the influences 
studied have been somewhat negative in attitude and that they have contributed little 
if anything positive to the tremendous issues of recent growth. 

Dr. Rutherford has made a careful analysis of the reports, journals, and proceedings 
of the association, of the handbooks of the commissioners on uniform state legislation, 
and such like. The thesis has many merits in giving a clear picture within narrow 
limits. The facts are set down with great care and they help in forming a view of 
important professional activities for which foreign readers may well be grateful. On 
the other hand, there is a good deal of the chronicle in evidence. The background, as 
we have pointed out, is not adequately sketched in, and there is an absence of intimate 
analysis and of critical acumen. The work thus constitutes rather a point of departure 
than a finished contribution to elucidation. Readers, however, will be grateful for 
what is provided. To describe the book as a work of reference would be just; but it is 
one of great utility. 


The Law of Gaming. By H.A.Strreet. London : Sweet and Maxwell. 
[Toronto : Carswell Co.] 1937. Pp. Ixiv, 760. (£2 2s.) 


It would be difficult, in anything like reasonable space, to do justice to this learned 
treatise by the distinguished author of The Doctrine of Ultra Vires. First of all, the 
subject itself is chaotic—‘‘a tremendous mess” as Mr. Justice Swift has said. Secondly, 
the literature is old and confusing and needs careful handling. Thirdly, there is a note 
of pessimism abroad as to whether gambling can ever be reasonably dealt with by law. 
In spite of these and many other difficulties, constituting a formidable prickly hedge 
of approach, Mr. Street has succeeded in writing a book of first-class importance. His 
method is that of his previous work—‘‘a system of ‘propositions’ "’; and in spite of the 
very obvious defects of this approach—defects of which he is himself specially aware 
in connexion with the subject—we believe that it has been used with marked success. 
The method, however, has been governed by certain admirable avenues of approach. 
The statute law, which practically constitutes the law of gaming, has been examined 
in all its confusion and inconsistency—‘‘a series of palimpsests . . . obliteration never 
being complete, the old writing constantly appears when least expected”. As a con- 
sequence, the learned author has made an attempt, which ean only be called heroic, 
“‘to understand the law of gaming’. This has meant a constant going back to history, 
an examination of legal cross-roads and a deliberate avoidance of the typical text-book. 
Again, no attempt has been made to minimize the diversity in judicial interpretation; 
and here a plea is added that the courts might make confusion less confounded if statutes 
meant for one generation were not strained to meet another. Statutes and decisions 
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meet to constitute a ‘‘reign of chaos’. Every decision referred to has been read and 
reread, and authorities are quoted, with the cases, in such a way to inspire a confidence 
that the learned author is using neither a digest nor an index—o si sic omnes! Finally, 
the law of Scotland and Ireland is expounded; and, in an appendix, are admirable notes 
on foreign legal systems. 

Such, then, has been the approach to the ‘‘propositions’’; and if any critic too 
dense to appreciate it, and too captious through the inertia of so-called practical work, 
wishes to “‘take on’’ the learned author, he will find that he is entering a contest in 
which he will appear more silly than usual. For ourselves, we do not believe that 
exposition by ‘‘proposition’’ was ever better used, and certainly we have seldom found 
it employed in a more learned, thorough, and competent manner. 

No object would be fulfilled in attempting to set forth Mr. Street's analyses of the 
contents of the ‘‘law of gaming” and certainly it would be impossible, in anything like 
reasonable space, to draw attention to his valiant efforts to cut a path of principles 
through a terrific legal forest. One thing is clear—a complete restatement of the law 
is necessary, and his first-class work ought to do much to further it. In the meantime, 
he can afford to neglect criticisms that he is not quite practical, that he is irrelevant 
and so on, for he has made a contribution to legal literature, not merely worthy of his 
reputation, but worthy of that high endeavour which law demands, and, alas, is seldom 
given. We have only one complaint to make of a thorough and interesting treatise. 
While every facility for reference is provided, we regret that the learned author has not 
provided references for the cases to the various reports. 


Cockle’s Cases and Statutes on Evidence: With Notes Explanatory and 
Connective, Presenting a Systematic View of the Whole Subject. By 
C. M. Cann. Ed. 6. London : Sweet and Maxwell. Toronto : 
Carswell Co. 1938. Pp. Ix, 600. (18s. 6d.) 


Mr. CAHN was responsible for the fifth edition of Cockle on Evidence and it is a 
pleasure to find that he is also responsible for the latest edition of a book which has 
been of the greatest assistance and value to students since its first appearance in 1907. 
The plan remains the same, but the law has been brought up to date to the end of 1937, 
and small alterations and corrections have been made in the text. Most important is 
the fact that Mr. Roland Burrows has allowed the inclusion of the excellent introduction 
which he prepared for the fifth edition. It is beyond doubt that actual practice is the 
only path to an “‘acquisition of a mastery’’ in the art of evidence; but in so far as 
evidence ‘‘can be reduced to a system it can be iearned’’. This is well recognized; and 
Mr. Burrows is convinced that the mastery of the principles ‘‘which underlie and are 
essential to the art’’ is an excellent and proper procedure. A treatise on evidence 
gives the system of principles; a case-book enables the student more emphatically to 
follow the evolution. It is in grasping this evolution that Cockle has established itself 
in the student's library; and each edition bears witness to the fact that it has acquired a 
distinct place in the acquisition of that knowledge which is essential to practice. The 
book is furnished with every facility for reference and any student who looks forward 


to an active career in the courts cannot do better than study and carefully digest 
Cockle. 
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A Short Manual of Hindu Law. By H.D.Cornisu. London: Stevens 
and Sons. 1937. Pp. xxiv, 156. (6s.) 

The Law of the Indian Constitution : Being a Legal Interpretation of the 
Government of India Act 1935 (26, Geo. V, c. 2) and a Study of the 
Structure of the Indian Constitution before and after the Federation. 
By M. RAMASWAMY. With a foreword by A. B. Keitx. Toronto : 
Longmans, Green and Co. 1938. Pp. xlii, 450. (2I1s.) 


Mr. H. D. Cornisu has brought to the study of Hindu law not merely professional 
but judicial experience. Within less than one hundred and fifty pages he deals with 
the sources of the present law, marriage, adoption, the Hindu joint family, partition, 
maintenance, succession to property of a male, stridhanam or women's property. The 
subject-matters are thus wide and important; and it is no exaggeration to say that 
only a scholar of Mr. Cornish’s accomplishment and experience could have dealt with 
them so succinctly and so successfully. Indeed, while every section bears witness to 
knowledge and real interest, yet perhaps more important in illustrating the learned 
author’s qualifications, is the skill in illustration. He has not indeed, as he says, 
exhausted the cases in the Indian law reports; but his wisdom in selection is admirable 
and praiseworthy (there is need for some further discussion of the cases on adoption). 
The book is on the whole up to date; but it would seem that it must have gone to press 
early in 1937 as certain statutory changes are overlooked. Mr. Cornish claims to 
write primarily for the assistance of students and he hopes that the work will be of 
some use to practical lawyers. The latter can look after themselves; but young 
students will get little from these pages if they are not willing to use them as a guide 
provided by a mature and experienced scholar. We venture, however, to suggest a 
wider public. Students of comparative law are turning to India owing to the con- 
stitutional developments of recent times and are increasingly anxious to gain some 
knowledge of Indian private law. For such students Mr. Cornish’s book is admirable, 
as they have arrived at a position when they can appreciate and benefit by the “‘reason- 
ably narrow limits’’ of subject-matter and method which the learned author has set 
himself. We have already found the monograph of the greatest value and assistance 
in this respect. The index is full; the table of cases is excellent and is blessed with 
references to the reports—something which every scholar should insist on. 

For those who desire a legal interpretation of the Government of India Act, Mr. 
Ramaswamy has provided a learned study built on the foundations of the evolution of 
constitutional development with a clear exposition of the position of the native states. 
This approach, sound and wise, will inspire confidence in the exposition of the act, and 
the confidence is not misplaced. The author writes with clarity and he avoids theory 
and concentrates on essentials. As Professor Keith says, he neither ignores real 
difficulties nor raises problems unnecessarily by over-refinement. On the other hand, 
there is no attempt to slur over shortcomings or to refuse to face defects explicit and 
implied. Mr. Ramaswamy is throughout a judicious writer, a sober scholar who sees 
in the act a further step to the fullness of ‘‘Dominion status’—a concept carefully 
examined. This book, like that of Mr. Cornish, is of distinct value for the com- 
parative lawyer in that the learned author calls into aid comparisons drawn from the 
judicial interpretation of the American, Canadian, and Australian constitutions. We 
recommend it to every student of constitutional law. The table of cases occupies an 
inconvenient and unusual place after the general index; but this can be overlooked in 
the light of the fact that it contains the references to the reports. 
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English Law from the Foreign Standpoint. By H. W. GoLpscHMuptT. 
London, Toronto : Sir Isaac Pitman and Sons. 1937. Pp. xviii, 
258. (21s.) 


Tue author of this book was formerly a professor in the University of Cologne. 
To the study of German law he has contributed much of interest and value, especially 
in his Reichswirtschaft and Das neue Zeitalter der Organisations wirtschaft (1931). 
Wirtschaftsrecht may be defined as the law that deals with the problems raised by and 
through economic organization. It embraces the organization originating from the 
interference of the state or other public body as well as that proceeding from the 
activity of the parties concerned. Matters coming under the Wirtschaftsrecht include 
the following: the constitution of the respective administrative authorities and tri- 
bunals, the multifarious restrictions of free economic intercourse—such as rent restric- 
tions, the fixing of wages, and the regulation of trade in certain commodities—public 
utility undertakings, industrial combinations, the organization of traffic, the credit 
system, and currency. These, it will be observed, are matters which transcend, or 
ought to transcend, any geographical or national boundaries; and Dr. Goldschmidt 
(who is evidently no apostle of the Nazi faith) points out that a comparison of the 
different national laws in the light of economic tendencies in these matters may be 
made to indicate in broad outline a world economic law (Weltwirtschaftsrecht). 


It is, we may presume, from this point of view that Dr. Goldschmidt commenced 
his study of English law. Fifteen years of study have made him thoroughly con- 
versant with the principles of our legal system; and in the fields of administrative law 
and industrial law he shows an exact knowledge and grasp of detail which compel 
admiration. It is in these fields that the author’s survey of English institutions 
will be found of the greatest interest and value. The book is intended, in the first 
place, to serve as an introduction to English law for foreigners. It meets the difficulty 
which foreigners experience in approaching English text-books which, with a few 
exceptions such as Jenks’s Book of English Law, are not written in such a way as to 
explain the fundamental principles of English law to students who are trained in the 
spirit of a quite different legal system. In the second place, it is designed to serve 
English lawyers as a sort of mirror of English law as looked at by a foreign lawyer who 
has devoted himself to the study of their law. In the third place, it offers itself as a 
contribution to the study of comparative law. It is eminently successful in its ob- 
jectives. Its plan and many of its details were discussed with Professor A. L. Goodhart. 
Dr. W. Ivor Jennings, Dr. W. A. Robson, and other equally well-known experts, were 
consulted in its preparation. The citation of authorities, of cases and statutes (which 
always presents difficulties for foreign lawyers) has been exact; and no pains have been 
spared to verify references and make the book a pattern of careful scholarship. 


Considerations of space made it necessary to curtail the treatment of many topics. 
Criminal law is entirely omitted; and this is unfortunate, for a comparison of institutions 
in this field would be interesting and valuable. The trust, as a peculiarly English 
institution, has long engaged the attention of continental jurists, and Dr. Goldschmidt 
could no doubt have given us a most valuable comparison of the trustee and the 
German Treuhander. He has given us, it is true, a fairly adequate bibliography on 
that subject; but three or four pages, at the least, of a comparative study, imbued 
with his own ideas as to the economic significance of the concept of trusts, would have 
been very welcome. So, too, the subject of agency is dealt with in such brief compass 
as to suggest that there is little difficulty in it. The author says: ‘‘The relations 
between principal and agent inter se present little difficulty to foreign students.”’ But 
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this is hardly correct; for there are problems as to revocation, remuneration, accounting, 
and the like, that are exceedingly complex. In these topics, and indeed in the whole 
field of agency, a more detailed treatment and a comparison with the German doctrine 
of Stellvertretung would enhance the value of the work. 

It is the author’s treatment of sovereignty, the executive, and delegated legislation, 
that specially commends this book to thoughtful readers. Chapter iii, ‘The Strong 
State”, and chapter v, in a section dealing with administrative law, discuss, with 
penetrating analysis, the growth of what one school of thought has termed “‘the new 
despotism’’, and another the practical realization of modern democratic government. 
The author is strongly in favour of the recognition and study of this new development 
as an integrated and independent department of justice. He writes: ‘An ever-increas- 
ing number of English lawyers, both practitioners and theorists, refer to administra- 
tive law as if it were a settled body of law. English public administration has 
gained such importance in national life that the rules by which it is governed deserve 
an outstanding place in the study of law. This aim cannot be achieved at present 
unless administrative law be recognized as a distinct department of law. In future a 
better grouping of the legal system may render administrative law obsolete or at least 
narrow its scope.’’ Much of what we now call administrative law is emergency legis- 
lation designed to take care of affairs while the state slowly adapts itself to changed 
economic conditions and a new way of life. The call to study administrative law is 
also a call to the higher study of sociological jurisprudence, of a world economic law. 
It is to be hoped that the author will make available to English readers the results of 
his studies in Weltwirtschaftsrecht. Professor Goodhart has said: ‘‘At the present 
time the law is at sea. The social and economic conditions of the past have in great 
part been altered to adapt them to the life of today, and it follows that the legal con- 
ditions, which are an essential part of that life, must be altered too. As lawyers we 
must take our bearings, and it is therefore that we are turning to the sun of legal 
philosophy.” It is in that spirit that Dr. Goldschmidt will be welcomed among the 
little band of continental jurists whose sympathetic studies of the practice and problems 
of English justice have borne rich fruits in these last troubled years. 


F. C. AULb 
Law Building, University of Toronto. 


The Constitutional History of Medieval England from the English Settlement 
to 1485. By J. E. A. Jouiirre. Toronto: Macmillan Co. of 
Canada. 1937. Pp. viii, 524. ($4.50) 


THis is one of the most important and indeed challenging books which has appeared 
within recent years on medieval English constitutional history. Doubtless it lacks the 
comprehensiveness of a complete study, and, even within its limits, it will hardly be 
accepted among scholars as the last word. In addition, we miss a sense of movement— 
a feeling for the forces behind change and evolution—which is a serious defect if con- 
stitutional growth or progress or advance is to be thoroughly appreciated. On the 
other hand, the study has great qualities. It is based on wide research especially in 
the earlier chapters, and it is full of challenges in many places and on particular matters, 
which, if not perhaps of general acceptance, will form a contribution to the “‘shock- 
troops” of historical complacency. The study proceeds on suggestive lines. First 
the pre-Roman period is surveyed: the folk organized by kindred and lordship; the 
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tribal kingships; the folk organized by territorial neighbourhood and lordship; the 
kingdom of Britain. Here are views of the monarch and especially “the folk’’ which 
must command the serious attention of scholars, and the same may be said in con- 
nexion with Mr. Jolliffe’s discussion of the origin of the hundred. The periods from 
the conquest to the reign of Henry III, 1272-1377, and 1377-1485, are reviewed, under 
these divisions, in the second part. Here, again, are interesting points of view: the 
feudum, feudalism, barons and kings, the curia regis, the parliamentum, and so on are 
dealt with in a manner to which every scholar must give heed. In connexion with the 
origin of parliament there is evident a bold and somewhat confused attempt to support a 
generally accepted theory to which other scholars are directing criticism. The ad- 
ministrative and legal aspects are weak, especially as the book draws to a close; and, 
while the author disclaims any comprehensive knowledge of the authorities, yet in 
these connexions we might have hoped for a wider and more adequate study. It 
would, too, be possible to point out not a few singular mistakes, small errors and signs 
of carelessness; and at times we feel that the weight of the conclusions lies heavy on 
the evidence as given. All this is matter for the meticulosity of medieval specialists. 
What concerns us specially is that Mr. Jolliffe has written a study which is not a mere 
“‘rehash’”’. It is the product of a scholar, who has taken his task seriously, who is not 
afraid of great names or fearful of historical traditions. He has undertaken a work 
where even for a group of scholars the going must always be hard and where a single 
scholar must make selections of interests and weighings of importances; and he has 
given us something which is of distinct value not merely in these connexions but in its 
research, in its interpretations, in its bold independence. That it is a definitive 
history, the author would be the last to claim. That it will undoubtedly contribute 
to a definitive history is perhaps—with all its fine qualities duly valued and all its 
defects duly weighed—its greatest merit. For, its positions, its statements, its criti- 
cisms must be met and examined by every serious student of English constitutional 
history. The book is finely produced and is well indexed. The bibliography is weak, 
and omits some important studies. We shall await with interest the sequel to Mr. 
Jolliffe’s work by Mr. D. L. Keir, who has been set a high standard to follow. 


An Outline of Roman Law. By J.S. MutrRHEAD. With an introduction 
by the Rt. Hon. Lord NorManb. Edinburgh: William Hodge and 
Co. 1937. Pp. Ixiii, 199. (10s.) 


Tus book was written at the request of the general council of solicitors in Scotland 
under the Solicitors (Scotland) Act, 1933, for the use of students studying for the first 
professional examination. That examination, obviously, finds no place for a con- 
sideration of the Roman law of actions. The author has dealt with that subject briefly; 
but the reviewer, who has taught Roman law for some years, feels that the subject 
calls for further development and for elaboration by any lecturer who should take this 
book as a manual for class-room use. It is but recalling an old dictum to say that 
substantive law is generated by and in the law of actions, and cannot be understood 
without it. 

The author brings to his task exceptional qualifications. In the field of Roman 
law the name Muirhead has old and honourable associations. Mr. Muirhead has been 
for some years lecturer in civil law in the University of Glasgow and is clerk to the 
faculty of procurators there. Much experience as a practising lawyer has helped 





REVIEWS OF Books 207 


him in tracing and establishing the parallels and analogies of Roman law and Scots 
law which are not the least of the valuable features in this unpretentious little manual, 
which is intended to be read by students in conjunction with a series of class-room 
lectures. Asa work to be used by home-students, who have no opportunity to attend 
lectures, it would be hard and somewhat uninteresting reading. At the risk of seeming 
hopelessly old-fashioned, the reviewer would recommend to such students Maine’s 
Ancient Law (with Pollock’s notes) by way of introduction, and Professor Jolowicz’s 
excellent historical treatise by way of supplement. This, however, is suggestion and 
not criticism. For the purposes for which it was designed, Mr. Muirhead’s book can 
stand by itself; and the general council of solicitors may well felicitate itself upon 
having made possible the production of a useful and opportune piece of work. 


F.C. A. 


The Administration of Justice from Homer to Aristotle. By R. J. BONNER 
and G. Smitn. Vol. II. Chicago: University of Chicago Press. 
1938. Pp. viii, 320. ($3.50) 


THE senior author of this book, who was formerly a member of the Ontario bar 
and is now professor emeritus of Greek in the University of Chicago, has had the 
co-operation of his former student and colleague, Professor Smith. They have made a 
notable contribution to the literature of a subject upon which they have already been 
recognized as authorities. Those who are acquainted with their previous work will 
expect to find here the same lucidity of exposition, cogent reasoning, judicious use of 
conjecture, and absence of dogmatism. They will not be disappointed. 

In the first volume of this work, which appeared in 1930, the main theme was the 
development of the judicature, although the discussion of some related topics was not 
excluded. The present volume deals with questions of procedure and hence is not a 
mere appendix to the first. The arrangement of material in volumes and chapters 
must have presented many difficult problems, since some of the topics discussed belong 
to more than one chapter and some of the material defies any rigid system of classi- 
fication. If the division of topics is not always strictly logical, we feel that there is a 
gain in effectiveness of presentation. 

It is now thirty-three years since the appearance of the last part of Lipsius’s Das 
Altische Recht. Much of his work, however, has stood the test of time, so that a 
complete treatment of the subject de novo is unnecessary. Professors Bonner and 
Smith have therefore given most space to topics upon which new light has been thrown 
by their own investigations and those of other workers. The chapter headings give a 
fair idea of the contents of the book. They are as follows: introduction; litigants; 
sycophants; special pleas; arbitration; witnesses; oaths; homicide; appeals, pardons, 
and new trials; execution of judgments; estimates of Athenian justice. Of the 
questions discussed only a few examples can be given. What persons were permitted 
to use the courts? In the absence of a legal profession, what kinds of assistance were 
available? What were the poenae temere litigantium? To what extent did these 
discourage sycophants? Why did the Athenians so frequently prefer to rely upon 
volunteer prosecutors rather than public officials? What kinds of evidence were 
recognized? Were slaves competent witnesses? Is there any trace of the evidentiary 
oath or compurgation? How was homicide regarded? Was it a matter for private 
vengeance or compensation? Was it an offence against religion which brought pollu- 
tion? Was it an offence against public order? These and many other questions are 
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fully discussed with ample references to the ancient sources and to the secondary 
literature. The last chapter is perhaps the most interesting to those who are not 
specialists in the field. In spite of abuses such as sycophancy, there are occasions 
when ‘‘the common sense of an amateur system triumphs over our modern techni- 
calities’’. The authors quote representative estimates, ancient and modern, point out 
specific merits and defects, and, without passing any sweeping judgement, leave the 
reader in a position to draw his own conclusions. 

In addition to the citation of sources, the authors have made frequent use of 
quotation of short passages and summaries of arguments from the orators. This adds 
to the authenticity of the exposition and also to its human interest. The book presents a 
vivid picture of the legal system in Athenian life and politics. It thus contributes to 
the understanding of an important phase of Athenian democracy as well as to the 
study of legal antiquities. 

H. G. ROBERTSON 
Victoria College, University of Toronto. 


Interpreting the Constitution : A Politico-Legal Essay. By T. C. BRENNAN. 
Melbourne University Press. Oxford University Press. 1935. Pp. 
331. (21s.) 

Towards Industrial Peace in Australia : A Series of Essays in the History 
of the Commonwealth Court of Conciliation and Arbitration. By O. 
deR. FOENANDER. Melbourne University Press. Oxford University 
Press. 1937. Pp. xxx, 292. (21s.) 

Problems of Industrial Administration in Australia : A Series of Lectures 
at the University of Melbourne. By G.L. Woop, A. A. FITZGERALD, 
G. ANDERSON, Sir H. Gepp, L. A. Scuumer, D. B. CoupLanp. 
Melbourne University Press. Oxford University Press. 1938. Pp. 
98. (3s.) 


THROUGH the courtesy of the Melbourne University Press, we have an opportunity 
to draw the attention of our readers to certain of their publications which are so 
important as to justify this notice in spite.of the fact that some of them are already 
well known. This review, however, has a further aim: to promote the knowledge of 
Australian law and of those aspects of Australian life which ought to be of interest to 
comparative lawyers. 

Mr. T. C. Brennan’s book is frankly ‘‘a politico-legal essay’’, in that it is a piece 
of special pleading along the lines of ‘‘political and local history” against the decision 
in the Engineers’ Case (28 C.L.R. 129) which not only made a momentous decision in 
industrial law, but set up what has been called ‘‘the new approach”’ in constitutional 
interpretation. Since 1920 the issues have divided Australian lawyers and they will 
continue apparently to do so. Mr. Brennan's book has, in the years since its pub- 
lication, been subject to many criticisms and reviews, and no good purpose would be 
served in an analysis of opinions and arguments, which, to have any worth, would go 
far beyond any reasonable notice. The book originated as a doctoral thesis; and while 
it was revised and enlarged for publication, it still remains singularly discursive and 
lacking in order—-as the author himself recognizes—and indeed in scholarly discipline. 
On the other hand, in spite of its defects in form, in presentation, and in approach, it 
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ought to be studied by students of the Australian constitution for points of view which 
are of great interest. 

Mr. Foenander’s treatise belongs to another order. It is the work of a trained 
scholar—a lawyer and economist. In spite of some singularly unsuccessful opening 
chapters it affords the best survey extant of the work of the Commonwealth arbitration 
court, with special attention directed to wage fixation, standard hours of work, prefer- 
ence to unionists, labour injunctions, government instrumentalities, and the common 
rule in industry. In addition, much light is thrown on the problems arising, in this 
field of law, out of the depression. The treatise, doubtless of great value in Australia, 
has proved of the greatest assistance in the study of comparative federal law and in the 
consideration in Canada of legislative control over conciliation and arbitration. 
Appearing at an opportune moment, it has enabled Canadian constitutional lawyers 
to appreciate legislative dealings with cémplicated and irritating situations, in a federal 
state. The learned author writes with authority, and his training as an economist is 
of the greatest importance in giving him a necessary background in discussing the 
legal situation. Indeed, it is not too much to say that he has illustrated in some degree 
the results of the real education of a lawyer. He was already known for his studies; 
and we welcome a work which is a contribution not only to constitutional law but to 
the elucidation in a legal setting of vital economic issues. 

The collection of lectures delivered at the University of Melbourne has not so 
direct an appeal to our readers as the two treatises already noted. However, the 
problem of industrial administration with which they deal have an interest to the 
profession not only in themselves but in disclosing newer business activities out of 
which legal complications may arise. Mr. George Anderson’s lecture on the state and 
the control of industry is specially suggestive and it forms an excellent and balanced 
introduction to Mr. Foenander’s treatise. 


The Dominions as Sovereign States. By A. B. Ke1tH. Toronto: Mac- 
millan Co. of Canada. 1938. Pp. xlviii, 769. ($7.50) 

Constitutional Laws of the British Empire. By W. 1. JENNINGs and the 
lateC.M.YounG. Oxford : Atthe Clarendon Press. 1938. Pp. 
xviii. 364. (18s.) 


THE distinguished authority on constitutional law has once more made students 
his debtors in his latest treatise. Professing to bring up to date his last two works, 
Professor Keith is admirably successful, and the student can turn to this latest volume 
reasonably sure that he will obtain an accurate and succinct view of the essentials. 
The treatise is, however, more than a legal text. It is in truth and fundamentally a 
carefully documented examination of the problem of sovereignty in relation to the 
Dominions; and we venture to suggest that its value will lie eminently in part 1 which 
is given up to the discussion. Professor Keith writes here with liberal instincts and 
with a legal insight which are not merely invaluable in relation to the diverse interests 
concerned but flow from a legal realism which is praiseworthy and all too often absent 
in treatises on imperial constitutional law. When we read that “‘if no place can be 
found in a British Commonwealth for republics, then the enduring character of the 
Commonwealth may well be doubted’’, we can at once realize something of the tone 
and outlook. In addition, the discussion is a frank recognition that a good deal of 
nonsense—legal, jurisprudential, and political—is talked about unity and that, if it is 
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to continue in any form, there must be a shedding of bombastic unreality and a definite 
understanding of the principles of cohesion, which, beyond controversy are not, and 
are not likely to be, those which figure in the press, on the platform, in legislatures, 
and in most of the legal treatises. All this is excellent and stimulating writing which 
more than makes up for a somewhat pedestrian second part, containing descriptive 
matter sometimes elementary and sometimes in the pestilential manner of courses in 
government and civics. The tone of the book is, on the whole, good. Here and 
there are notes which had better not have been sounded—and they certainly may 
cause misgivings in other connexions where the distinguished author is justly firm and 
emphatic. It will, however, be unfortunate if anyone condemns generally Professor 
Keith's judgements because at times he is unwise in statement. The book is carefully 
and admirably indexed. 

The selection of cases, by Dr. W. Ivor Jennings and the late Miss C. M. Young 
will prove exceptionally useful in giving practical life to introductory courses in imperial 
constitutional law. Its special quality lies, not so much in the selection, efc., as in the 
excellent essays in which the discriminating scholarship of Dr. Jennings is manifest. 
These essays amplify the documents, efc., in such a way as to encourage the student to 
wider and more profound study. While we have grave doubts about the educational 
value of select cases and while we would not venture to criticize the utility of this 
selection for its definite purposes in the University of London, yet, whatever one’s 
doubts, no one can afford to overlook the stimulating discussions by Dr. Jennings. 
Here and there are minor mistakes in fact, and compression in statement sometimes 
leads to a false simplicity. In spite of all this, they are not only good in themselves 
but they suggest in an admirable manner subject-matters for deeper discussion. The 
book will doubtless be useful for the students specifically concerned; but it ought to 
appeal to a much wider public for the reasons which we have indicated. 


Later Criminal Careers. By S.and E.Giueck. New York : Common- 
wealth Fund. 1937. Pp. xii, 403. ($3.00) 

Crime and the Community. By L. PaGe. London : Faber and Faber. 
1937. Pp. 394. (12s. 6d.) 

Crime Control by the National Government. By A. C. MILLSPAUGH. 
(Institute for Government Research of the Brookings Institution, 
Studies in Administration, no. 34.) Washington: Brookings 
Institution. 1937. Pp. xiv, 306. ($2.00) 

The Criminals We Deserve: A Survey of Some Aspects of Crime in the 
Modern World. ByH.T.F.Ruopes. London : Methuen and Co. 
1937. Pp. xii, 257. (7s. 6d.) 

The Conquest of Crime. By N. MorLanp. London, Toronto : Cassell 
andCo. 1937. Pp. xiv, 239. ($1.75) 

It may safely be said that Later Criminal Careers with its predecessor 500 Criminal 
Careers comprises a unique piece of criminological research. One feels like paying 
tribute to the scientific zeal which has produced such an exhaustive study of 500 con- 
victed persons for a period of ten years after their release from the Massachusetts 
reformatory. It is to be hoped that the authors will be able to achieve their stated 
object: “Further follow-up investigations are necessary and contemplated; so that 
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ultimately we may have at least an outline picture of the vicissitudes of offenders from 
the cradle to the grave”’ (p. 212). 

The method adopted in the research was to record a large number of facts about 
each criminal. The facts were obtained by interviewing the criminal, by talking to 
friends, relatives, or police, or by correspondence. The resulting information is pre- 
sented in seven appendixes at the end of the volume. The material is set out in the form 
of a large number of factors, each of which describes some attribute of each prisoner. 
For example, all prisoners are classified in relation to a factor called disposition of 
earnings. The status of each criminal in regard to this factor is recorded under one 
of the following categories: inapplicable; self only; wife and children, no others; wife 
and children and others; others, has no wife or children. The meaning of each factor 
and category is fully described. The conclusions set out are arrived at by a statistical 
analysis of these factors. The essential value of the undertaking lies in the tremendous 
amount of data which has been assembled concerning this group of prisoners, no doubt 
with a large expenditure of time and money. This feature distinguishes the report 
from innumerable works on criminology which, in the last analysis, are merely an 
expression of the authors’ opinions. 

Of the deductions which emerged from an analysis of the recorded data, one or 
two may be mentioned. It was found that what the authors term aging and maturation 
was the most significant factor in explaining the decrease in criminality that occurred 
among the ex-prisoners since the expiration of their sentences. There seems to be a 
“‘settling down” or improvement in such attributes as character of physical home, 
moral standards, attitude towards relatives and children, economic factors, which goes 
on until about the age of 36. This generalized improvement accompanies maturation, 
to which is attributed such reformation as may occur. Improvement in every aspect 
drops markedly after the age of 36 and reformation becomes less likely. It was also 
deduced that certain factors have a high correlation with recidivism or failure to reform. 
According to the writers, the analysis showed ‘“‘that in nine-tenths of the cases the 
failure of the men to improve appeared, on consideration of the factors and mechanisms 
in each case, to be clearly due to some mental or marked personality abnormality— 
psychosis, psychopathy, alcoholism, sex perversion, drug addiction, great emotional 
instability, and the like’ (p. 124). The significance of such a finding in relation to 
sentence and parole is apparent. Along with the factors of work habits, economic 
responsibility, age at first known delinquency, prior arrests, the factor of mental disease 
or distortion make up a prognostic instrument of considerable value in predicting the 
likelihood that a convicted person may reform. 

A revolutionary change in the administration of justice is advocated: ‘The 
sentence-imposing or treatment function of the criminal courts ought to be separated 
from the guilt-determining function’’ (p. 208). Professor Glueck has explained this 
view very fully in his Crime and Justice which was reviewed in a previous issue (2 
University of Toronto Law Journal (1938), at pp. 463 ff.). The researches of Professor 
Glueck and his associates form a solid scientific contribution in a field which has been 
characterized chiefly by speculative studies. Practical application may be delayed 
by the acknowledged sluggishness of public opinion toward changes in the administration 
of justice, but it is possible that current popular interest in crime control may accelerate 
reform. Later Criminal Careers and its companion volumes will be valuable direction 
signs for any advances in this field. 

Crime and the Community is a treatise on penology by an English barrister with 
first-hand knowledge acquired as an official and unofficial visitor of prisons. He deals 
particularly with methods of punishment and prison conditions in England. Moderate 
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reforms are advocated on the ground that they are required for the welfare of society 
asa whole. It is evident that the author has no use for well-meaning but uninformed 
appeals based on sentiment for prisoners. For example, he comes out strongly for 
the view that capital punishment should not be abolished, and gives cogent reasons 
for this conclusion. On the other hand, he is no mere defender of the existing order, 
and the predominating theme is an insistence upon reform rather than mere punishment 
for its own sake. In his own words: ‘‘We have come to see that all suffering, by 
whomsoever it is endured, is to be condemned if it serve no purpose useful to the 
community. We have begun to understand that men are made better more readily 
by sympathy than by harsh penalties. It is, therefore, from a desire for efficiency, 
and not from sentiment or weakness, that we turn from the grim fortress prisons of 
the past, places of despair and of broken lives, to the hutment settlements of the future, 
from methods based on fear and condemnation to those which are rooted in mercy 
and understanding” (p. 366). In addition to propounding certain reforms, the volume 
describes all the existing methods of dealing with the criminal, the various types of 
imprisonment, the classification of prisoners and prisons. It is clearly proven that 
only too often sentence is meted out by persons ignorant of the existing facilities. The 
absence of training of judicial officers in the fundamental aims and principles of penology 
is shown to have effects harmful not only to the prisoner but to the whole community. 
Crime and the Community cannot fail to interest any person who has a sincere interest 
in either the functioning of criminal courts or in prison administration. 

The consistent reader of criminological literature will recall many a volume 
analysing the existing machinery for the apprehension, trial, and punishment of 
criminals. Mr. Millspaugh’s approach in Crime Control by the National Government 
is rather that of a survey of public administration. The subject-matter is the agencies 
in the federal government of the United States which are responsible for crime control. 
This approach makes the volume as interesting for the student of public administration 
as for the student of criminology. Law enforcement is not the responsibility of any 
single department of government. Why this is so is made clear by the author. For 
example, a public health department exists primarily to safeguard physical and mental 
health, but in order to accomplish this object it is necessary to administer statutes and 
even to resort to prosecutions. This type of law enforcement is auxiliary to the main 
objects of the department. The author distinguishes other enforcement in which the 
detection and prosecution of offenders are the chief aims of the department. An 
intensive study is made of nine agencies which are characterized as being at the heart 
of the federal crime-control problem. No detailed study of state or municipal forces 
is included but their relationship to the federal government is indicated. The volume 
is a contribution not only to the literature dealing with criminology but also in the 
field of government research. 

The theme of The Criminals We Deserve is that modern crime is due to defective 
social conditions, such as overcrowding. The author believes that certain peculiarities, 
particularly mass production, have originated, or accentuated certain types of crime, 
such as the illicit manufacture and distribution of narcotic drugs, large-scale forgeries, 
and arson. To this extent, the volume treats of criminology in the sense of a study 
of the origin of crime, but some chapters are devoted to a consideration of criminology 
in the sense of scientific crime detection. The descriptions of methods of crime 
detection are superficial and suited to the requirements of the reader who has a casual 
interest in these methods. The main thesis, that is, the attempt to relate criminal 
behaviour to social conditions, is at least stimulating. It is perhaps still necessary to 
stress the view that crime is not merely the outcome of a wicked heart. The con- 
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clusions are not based upon analytical studies of individual criminals or prolonged 
observations of selected groups. The volume is made up for the most part of the 
author's unsupported opinions embellished by accounts of some notorious criminal 
episodes. For example, the author discusses the Oedipus complex, as a cause of crime: 
“We do not know how much damage, wellnigh irreparable, may be done to the child 
who, after a certain age, is compelled to sleep in the same room with its parents. We 
have all of us heard of this Oedipus complex, that jealousy generally of son for father 
which results in so many family tragedies. It has worse results. Probably 75 per 
cent of crimes of murder and violence are at least indirectly due to it. Overcrowding 
gives this psychological condition an opportunity to develop in its worst form. The 
child sleeping in the same room with its parents sees and overhears things from which 
the better-to-do are shielded. Seeing and hearing thus, the shadow of father-jealousy 
falls across the young and impressionable mind. It is suppressed and ferments in the 
unconscious. But it is not suppressed for ever. Under some sudden stress, it emerges 
not as hatred of the father, but of authority generally—the policeman, or even the 
law-abiding citizen” (p. 3). Generalizations of this nature do not lend themselves to 
either proof or dis-proof; and indeed generalizations are all too abundant. The book 
is rather agreeable reading. It is designed for popular use, and it cannot be classed 
as a scientific study. 

The Conquest of Crime fulfils the author’s description: ‘‘An outline of scientific 
criminology in a comparatively elementary form’’ (p. vi). The subject-matter has 
to do with criminology in the sense of crime detection, The reader will find a clear, 
non-technical exposition of almost all the scientific methods which have been applied 
in the detection of criminals. Matters such as identification by finger prints and 
anthropological methods, ballistics, the application of pathology, the examination of 
documents, codes and ciphers, are made clear to the interested layman. The treatment 
of the subject is too superficial for the book to be of any value as a text-book and its 
reading would not assist the student in the actual performance of any of the scientific 
methods which are described. 

K. G, Gray 
Law Building, University of Toronto. 


Life on the English Manor: A Study of Peasant Conditions, 1150-1400. 
By H. S. Bennetr. (Cambridge Studies in Medieval Life and 
Thought, ed. by G. G. Coutton.) Cambridge: At the University 
Press. [Toronto : Macmillan Co. of Canada.] 1937. Pp. xviii, 
364. 


PROFESSOR COULTON has conferred inestimable benefits for inaugurating and 
carrying on the series of studies to which this delightful and scholarly volume belongs, 
and the series has assumed a place of distinct value with legal students for the light 
which it continues to throw on the life and movements which the medieval law reflects. 
There is perhaps no more important problem in medieval law than that of the manor— 
certainly at least it is among the most vital—and it is fortunate that a survey of its 
history should come from the hands of Mr. H. S. Bennett who has already achieved 
distinction for his study of the Pastons’ England. Confessedly built upon the founda- 
tion of Maitland and Vinogradoff, the volume is more penetrating than any of their 
studies in which, almost naturally, the emphasis was legal and differences were studied 
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to supply legal generalities and to throw a broad light on the status of the peasants. 
Mr. Bennett's aims are to proceed from their generalities to the particulars, and to 
investigate economic differences which might disclose that peasants might be legally 
free and yet enslaved economically in a variety of ways. In other words, he seeks to 
call in economic and social life to redress the balance of the legal position and to 
present a picture more intimate than that previously presented by legal scholars. 
The study, as thus projected, has been one of extreme difficulty owing to the lack of 
material, or rather, owing to the presence of vast material from which must be drawn 
conclusions foreign to its original purposes. To go through the bibliography hurriedly 
will indicate the width of the search. To read the book carefully will disclose the 
richness of the harvest. The research has given us one of the most scholarly studies 
of medieval life with which we are acquainted. Manorial life moves before us almost 
from day to day—church, farm, the peasant's year, rent and services, servile burdens, 
administration, the manorial court, the road to freedom, and so on. There is not an 
activity, perhaps familiar enough from the broad legal point of view, which is not 
illuminated with a wealth of learning. It is a book that Maitland and Vinogradoff 
would have welcomed, because it galvanizes into life the problems which they attempted 
to resolve in legal terms. Above all, it is fascinating reading—human, living, actual. 
Mr. Bennett has the quality of belonging to the history, of writing with a contemporary 
outlook; and this quality, combined with remarkable scholarship, has produced a book 
to which we shall go again and again as we toil with the medieval law. It ought to be 
read before manorial legal history is begun. We congratulate Professor Coulton and 
Mr. Bennett on an outstanding contribution to learning. 
W. P. M. K. 


Government and the Press, 1695-1763. By L. HANson. Oxford Univer- 
sity Press. 1936. Pp. x, 149. ($6.25) 


Tuts beautifully printed book is a learned contribution not merely to the Oxford 
books on bibliography, but also to politics, literature, and law. It analyses the 
“freedom of the press” in the eighteenth century and throws light on the activities and 
policies of various governments in their aims to suppress and to control opinion: the 
“freedom”’ being conceived as a “‘freedom’’ to support those in power. We are given 
an excellent view of the growth of the governmental press illustrated in the London 
Gazette, Defoe’s Review, Swift's Examiner, and Fielding’s Jacobites’ Journal. The 
profession will naturally be interested in the legal chapters; and we recommend them 
as invaluable contributions to legal history. First of all we have an admirable account 
of the legal development from 1695 when the licensing system was ended down to Fox's 
Libel Act of 1792. This is no arid survey, for we touch great problems, writers known 
and unknown, parliament and its privileges. More valuable still is the account of the 
administration of the law. A more pedestrian legal historian would have been content 
to examine the law; with real insight and not a little of jurisprudential intuition Mr. 
Hanson seeks the administrative life behind the law and he provides a chapter full 
of invaluable detail. Most important is the fact that throughout there is the widest 
evidence of original research among unpublished sources. The entire work bears 
witness to first-class scholarship. It might be possible here and there to find details 
which are doubtful or in dispute, but no one concerned with the relationship between 
the press and the government from 1695 to 1763 can begin to discuss the issues without a 
careful study of Mr. Hanson's contribution to the subject. The bibliography itself 
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will remain a monumental witness to learning. The book ought to be in every library, 

and the student of literature, the press, and the law will treasure it as a justification— 

ample and rich—of the “freedom” of an author to write and of a publisher to produce. 
W. P. M. K. 


The Liverpool Tractate : An Eighteenth Century Manual on the Proceedings 
of the House of Commons. Edited by C. STRATEMAN. New York : 
Columbia University Press. [Toronto: Macmillan Co. of Canada.] 
1937. Pp. xcii, 105. ($2.50) 


Every serious student of the workings of parliamentary government will welcome 
this book as an important contribution to the literature of the subject. The Liverpool 
Tractate is among the Additional MSS. (Liverpool papers) in the British museum. 
Internal evidence proves that the author is not the first earl of Liverpool, and the 
distinguished editor makes various suggestions; but the authorship is in reality im- 
material. What is important is that, after so many years, a tractate should appear 
in print, edited with accurate and wise research, which, while not actually a manual of 
procedure, throws light on the workings of the house of commons two centuries ago 
by one evidently thoroughly acquainted with the subject. The publication is most 
valuable; and the editor deserves the thanks of every student for the care and skill 
with which the manuscript has been printed. Light is thrown on public and private 
bills, on petitions—important for the period—and there is an invaluable discussion 
of proceedings in committees. That on supply and appropriation fills in previous 
knowledge. Other matters are not so important, but the picker-up of learning’s 
crumbs will not go empty away. While no reader ought to approach this book with 
the idea that he is going to obtain a succinct and precise view of procedure, yet after 
he has read it we believe that he will obtain impressions far more vivid of a parlia- 
mentary machine working according to fairly well-established principles. We welcome 
the editor to that select band of writers who, with great patience and skill, are enabling 


us to build up the picture of the evolution of the inner workings of the house of 
commons. 


The Law Relating to Succession Duties in Canada: Being an Analysis of 
the Succession Duty Acts of the Several Provinces of Canada with 
Comments upon the Constitutional and Other Aspects of the Legislation 
and References to Pertinent Decisions. By S. Quicc. Ed. 2. 
Toronto : Carswell Co. 1937. Pp. xx, 446. 


Tuis is the second edition, by the author, of the treatise which has been for the 
last ten years, the standard and, for many, the indispensable work on succession duties 
in Canada. The first edition, written by a lawyer who was experienced in the practical 
administration of succession-duty statutes, provided, for the first time in Canada, an 
analysis of the various provincial statutes and a discussion of the numerous decisions 
dealing with the constitutional and administrative problems. The second edition 
brings that analysis up to date in the light of the legislative amendments and judicial 
interpretations of the last ten years. It is unnecessary to emphasize that the amend- 
ments have been many and the judgements important. 
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The decision of the Judicial Committee in Provincial Treasurer of Alberta v. Kerr, 
{1933] A.C.'710, finally negatived the application of the maxim mobilia sequantur 
personam for the determination of the situs of personal property for succession duty 
purposes, and placed, for almost the first time, emphasis on the words ‘within the 
province” in s, 92 (2) of the British North America Act rather than on the words 
“direct taxation’. Asa result of the decision, many earlier cases in the Canadian courts 
were over-ruled or curtailed in their effect. This result is carefully analysed by 
Mr. Quigg. 

The manner of taxation for succession-duty purposes is described in detail for 
each of Ontario, Nova Scotia, New Brunswick, British Columbia, Saskatchewan, and 
Quebec. The tax in Manitoba, Saskatchewan, and the Yukon Territory is not detailed 
because of its similarity to that of New Brunswick. The provisions of the statute in 
Prince Edward Island are likewise described by reference to the act in Nova Scotia. 
There is thus a complete, yet concise, picture of the succession-duty framework 
throughout Canada. 

The section dealing with “reciprocal allowance”’ (pp. 286-93) must now be read 
with caution in view of the recent cancellations (noted on the title-page) by several 
of the provinces of the reciprocal arrangements to prevent dual taxation within Canada. 
These arrangements, built up over many years, operated to mitigate one of the harsher 
effects of the fact that the imposition of succession duties was provincial rather than 
federal. Their collapse has created situations resulting in undoubted oppression and 
unfairness. 

R. M. FowLeER 
Toronto. 


The Mind of the Juror. By A.S.OsBorn. Albany, N.Y.: Boyd Print- 
ing Co. 1937. Pp. 239. 


It would appear that the author of this book is his own publisher. If there is a 
story behind this (and there usually is in these cases), we are not told it. A hardened 
reviewer looks at such unsponsored literary waifs with misgivings, born of experience; 
and this book, though attractively printed, has a most un-legal look about it. Appear- 
ances, however, are deceptive. Professor J. H. Wigmore contributes an introduction; 
and that is as much as to say that the book has merit of some sort or another. The 
book indeed has real merit. It is unusual in its original approach to old problems, and 
it is full of a rich and genial philosophy that has been mellowed by many years of 
experience. Mr. Osborn has been a handwriting expert and specialist on questioned 
documents for nigh on forty years; and his professional activities have taken him into 
the courts of nearly every state in the American union and of nearly every province in 
Canada. Few men have had like opportunities for observing the way in which the 
mind of the juror works. 

No lawyer and no citizen who cares at all about the administration of justice can 
read this book without feelings of discomfort and serious concern, It is quite useless 
to say to oneself, at the end of one chapter, ‘‘That may be quite true of a backward 
state, but here, in the courts where I practise, nothing of the sort could happen’’; for, 
in the next chapter he is likely to come upon a pungent criticism of the law's delays, 
the insolence of pleaders, the failure to find truth and justice, that comes too close 
home to be pleasant. There is more in this book, however, than a spirited attack upon 
the courts and upon the jury system. There is a clear-eyed view of the problem of 
law reform as it appears to an extremely intelligent layman, and a practical demon- 
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stration of the course which law reform must take. Mr. Osborn insists upon the need 
for simplification of procedure, the overhauling of rules of evidence, better methods of 
appointing judges, the establishment of more efficient devices by way of reference and 
arbitration, and, above all, the support of the judge as no mere umpire but as arbiter 
and director of every stage in the solemn process of truth-finding. 

In his final chapter, Mr. Osborn lays hands upon the very ark of the covenant. 
He says: “An unbiased committee of scientific men, educators, engineers, and business 
leaders, would soon find what the trouble is with the law in this country as they did in 
England. It undoubtedly could be done. This committee would point to the suc- 
cessful examples of law administration and simply say follow these examples. Is it 
not possible for the legal profession to do this? It does not yet seem possible for the 
profession to do it as a profession.” These are sinister words; and they ought to be 
heeded by the American Bar Association—and the Canadian Bar Association. They 
suggest nothing less than that the lay public, who pay lawyers’ fees and maintain courts 
of justice, may come in upon us and ask whether they are really getting their money's 
worth, 


F, C. AULp 
Law Building, University of Toronto. 


Cases and Other Materials on International Law. Edited by M. O. 
Hupson. Ed.2. Shorter Selection. (American Casebook Series; 
General Editor, W. A.SEAvEy.) St. Paul, Minn.: West Publishing 
Co. 1937. Pp. xl, 622. 


The Law of Nations: Cases, Documents, and Notes. Edited by H. W. 


Briccs. New York: F.S.CroftsandCo. 1938. Pp. xxxii, 984. 
($8.00) 

The British Year Book of International Law, 1937. Eighteenth year of 
issue. (Issued under the auspices of the Royal Institute of Inter- 
national Affairs.) Oxford University Press. 1937. Pp. vi, 282. 
(16s.) 

A Handbook of Public International Law. By T. J. LAwRENCE. Edited 
by P. H. WrnrreLp. Ed. 11. London: Macmillan and Co. 
[Toronto : Macmillan Co. of Canada.] 1938. Pp. xvi, 207. 
($1.10) 

The Law of Nations. By M.D. A. R. Von REDLIcH. With a foreword 
from A. S. DE BUSTAMANTE Y SIRVEN. Ed. 2. Phoenix, Arizona : 
World League for Permanent Peace. 1937. Pp. xxviii, 641. 

Commentaire théorique et pratique du pacte de la Société des Nations et des 
statuts del’ Union panaméricaine. By J. M. YEPEs and P. pa SILva. 
Tome I (Art. 1210) ; Tome II (Art. 11 2 17) ; Tome III (Extrait 
Art. 18-26, Sous press). Paris : Editions A. Pedone. 1934 ; 1935 ; 
1937. Pp. 317; xiv, 398; 40. 
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The Sources of Modern International Law. By GEORGE A. FINCH. 
Washington : Carnegie Endowment for International Peace. 1937. 
Pp. ix, 124. 

THE first of these collections of cases is the latest edition of the well-known work 
by Professor Hudson. The second by Professor Briggs is a new and somewhat different 
contribution to the literature of international law. Professor Hudson stated in his 
first edition, that it was designed primarily for students in American law schools. It 
included most of the important post-war jurisprudence of international law. The 
second ordinary edition which came out in 1936, increased the number of cases, made a 
few changes in the arrangement, and brought the earlier materials up to date. This 
shorter selection is intended for students who have only a few months to devote to the 
study of international law, and it is not a substitute—save in this sense—for the 
unabridged edition. It contains chapters on the society of nations; the recognition 
of states and governments; nationality; the territory of states; the jurisdiction of 
states; state succession; diplomatic intercourse of states; agreements between states; 
international co-operation in administration of justice as to crime; international regu- 
lation of commerce and industry; treatment of aliens; international claims; pacific 
settlement of international disputes; hostile relation of states; the law of neutrality; 
together with a selected bibliography, a table of cases, and a useful index. The 
materials included are taken from the findings of many international tribunals, from 
the judgements of the courts of ten important nations, and from a wide selection of 
treaties and appropriate national legislation. 

Professor Briggs's volume is one of the most useful books for the teaching profession 
that has recently appeared. It includes, inter alia, one hundred and fifty cases, some 
of which contradict one another, ‘‘legal monstrosities’ like Davis v. The Police Jury of 
Concordia (9 Howard 280), and The Stigstad ({1919] A.C.279); treaties, draft treaties, 
exchange of notes; chapters on the nature, sources, and subjects of the law of nations, 
recognition, succession, nationality, territory, jurisdictional rights and immunities, 
jurisdiction over persons, extraterritoriality, extradition, jurisdiction over vessels, 
status and immunities of diplomats and consuls, the law of treaties, aliens, state 
responsibility and international claims, the pacific settlement of international disputes, 
hostile measures short of war, war, legal effect of war on private rights, rights and 
duties of neutral states, and neutral rights and maritime law. The careful selection 
of cases, the inclusion of other relevant materials, and the editor's admirable explanatory 
comments make the volume invaluable to students as well as to the profession. 

The eighteenth volume of the British Year Book of International Law contains 
articles on the supreme court of the United States as an expositor of international law; 
the Spanish civil war; domicil; the influence of Huber's De Conflictu Legum on English 
private international law; the Anglo-Egyptian treaty; proper law and illegality in 
private international law; the Free City of Danzig; custom as a means of the creation 
of international law; the usual notes, reviews, and select cases. While it is perhaps 
invidious to pick out any particular article or section in a book of this kind for special 
mention, yet we found Professor Hyde's article on the United States supreme court, 
Professor Smith's comments on the Spanish civil war, and the current notes, of particular 
interest. 

Lawrence's Handbook first appeared in 1885, ‘‘for the benefit of students unable to 
obtain oral information, and men of action with little taste for legal subtleties and 
little time for minute investigation”, and it has continued throughout, to be that and 
no more. The present edition by Professor Winfield has retained all of the character- 
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istics of the original author's work, while Professor Winfield’s own qualifications ensure 
that it has been brought up to date, with accuracy and understanding. It is interesting, 
in the light of contemporary events, to contrast Lawrence's preface to the eighth 
edition, 1912, with that of Professor Winfield. Both describe the decade which pre- 
ceded their statements in language which is almost identical, and we must confess on 
due consideration that both periods have much in common. 

This is the second edition of Dr. Von Redlich’s book, which he wrote because of 
his interest in improving the relations between nations and in substituting law for 
violence. The sections on diplomatic and consular practice and procedure, treaties, 
and extradition, and those dealing with historical matters provide a full treatment and 
are much the most interesting and valuable. As we might expect from a citizen of the 
United States, the law and practice of that country are emphasized, but the experience 
and contribution of other countries are not overlooked. The League of Nations and 
its allied institutions come in for favourable and extensive comment—Dr. Von Redlich 
himself believing that the United States should become a league member. There are 
passages, of course, which are open to criticism: everyone would not agree, for instance, 
that ‘‘today, it is realized that the principles and precepts of national law are the 
bases for the law of nations” (p.x). The rapidly changing state of international 
relations has made certain statements of fact already out of date; but on the whole 
the book is a very useful contribution. It is, however, better adapted for consultation 
or reference, particularly in connexion with the topics already mentioned, than as a 
class-room text or student’s guide. 

Doctors Yepes and da Silva put their views—in 1935 at least—in a single para- 
graph, where they stated that ‘‘Renforcement du Pacte de la Société des Nations; 
insistance sur l'idée que la guerre—toute guerre—est rendue illicite en vertu des 
articles 11 A 17 du Pacte; abolition de la neutralité comme contraire A l’esprit et a la 
lettre du Pacte de 1919; collaboration réguliére et permanente entre la Société des 
Nations et l'Union Panaméricaine. Tels sont a notre avis les grand principes que les 
Etats civilisés doivent pratiquer aujourd'hui dans leurs rapports internationaux. 
Mettre en relief ces principes et en dégager toutes les conséquences est l'object pri- 
mordial du présent volume”’ (T. II, p. xiii). The two volumes are part of the author’s 
treatise upon the covenant of the League of Nations and the statutes of the Pan 
American Union. The third title is an extract from the third volume in the same 
treatise which has not yet come to hand. The authors are concerned to give a complete 
and accurate legal analysis of these two most important constitutional documents and 
of the work that the two organizations are carrying out. No one interested in these 
institutions—and particularly in the Pan American Union, can afford to neglect this 
work, It is striking to find, in the literature of international law, the number of men 
of intelligence and goodwill who are persuaded of the desirability and feasibility of the 
organization of an international society based on law, order, and adequate institutions. 
Dr. Yepes and Dr. da Silva are both unusually qualified to discuss these matters and 
have done so in an interesting and stimulating way. Wecan only hope that men such 
as these, trained in the liberal traditions of the nineteenth century with their vision 
of world co-operation, have not lost the race against the twentieth century totalitarian- 
ism, which seems to be leading us back to the world of Machiavelli. 

Mr. Finch’s little volume on the sources of modern international law consists of a 
series of lectures which he gave at the Académie de Droit Internationale, and later 
at the summer sessions for the teaching of international law at Ann Arbor—both under 
the auspices of the Carnegie Endowment for International Peace. They deal with 
factors which have contributed to the growth of international law; national law and 
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custom as sources of international law and international law in prize, national, and 
international courts and tribunals. Most students of international law know Mr. 
Finch as an efficient administrative officer and managing editor. It is a special 
pleasure, therefore, to find him producing such a well-written, scholarly, and useful 
volume. 

N. A. M. MacKenzie 
Law Building, University of Toronto. 


Wharton's Law Lexicon: Forming an Epitome of the Laws of England 
under Statute and Case Law, and Containing Explanations of Tech- 
nical Terms and Phrases Ancient, Modern and Commercial, with 
Selected Titles Relative to the Civil, Scots,and Indian Law. By A.S. 
Oprk. Ed.14. London : Stevens and Sons ; Sweet and Maxwell. 
[Toronto : Carswell Co.] 1938. Pp. vi, 1081. (£2 10s.) 


No reviewer, unless he wished at once to disclose his entire lack of qualifications, 
could pretend to review this old friend with the long and intriguing title redolent of 
great days when a title-page was a work of legal art. Wharton left the hands, for the 
thirteenth edition in 1925, of Mr. Ivan Horniman, enhanced in value and in practical 
utility. Mr. A. S. Oppé and his distinguished assistants, to whom he returns thanks, 
have carried on a great tradition with skill and accomplishment; and they have made 
Wharton more than ever a sine qua non for student and practical lawyer alike. It 
would defeat our purposes if we drew attention to the changes in the law—known to 
every serious student—which have called for revisions, restatements, and new titles; 
but while appreciating all this necessary material, we are glad to notice that old words 
and formulae and old place-names have not entirely disappeared; for Wharton, quite 
apart from its uses in practical affairs, has always had something of the quality of the 
New English Dictionary—a book to pick up casually, to glance through, reviving old 
memories, raising once more old problems, linking past and present and indeed the 
future in that strange web of tangled order which we call the laws of England. In- 
valuable are the titles on ecclesiastical law, and on civil law which disclose much careful 
revision, which might have been extended in certain places to the historical entries. 
Where so much is given—almost two hundred additional pages—it is perhaps imper- 
tinent to ask for more; but Wharton is so invaluable that a table of statutes and of 
cases would greatly add to its proven worth. As it is, we can only congratulate Mr. 
Oppé in sending forth Wharton on a new career of learned, and, on the whole, reliable 
utility. The work is good in statement, in reference, in cross-reference, and in reserve 
of language. To say that every student and library should possess this new edition 
would simply be a work of supererogation—a term ‘‘to be construed liberally’’ (see 
under “Articles of Religion’’). 


Private International Law. By G. C. CHEsHIRE. Ed. 2. Oxford : 
Clarendon Press. 1938. Pp. Ixxiv, 692. ($7.50) 

Cases and Other Materials on Judicial Technique in Conflict of Laws. 
Edited by F. V. HARPER and C. W. Tarntor. Indianapolis: Bobbs- 
Merrill Co. 1937. Pp. xxx, 1189. 
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Conflict of Criminal Laws. By E. S. Stimson. Chicago : Foundation 
Press. 1936. Pp. xii, 219. 

Renvoi in Modern English Law. By the late A. MENDELSSOHN-BARTH- 
OLDY. Edited by G. C. CueEsuire. Oxford : Clarendon Press. 
1937. Pp. xiv, 87. ($1.50) 

The Private International Law of Succession in England, America and 
Germany. By W. BRESLAUER. London: Sweet and Maxwell. 
1937. Pp. xxx, 339. (£1 1s.) 

Comparative Commentaries on Private International Law or Conflict of 
Laws. By A. K. Kunn. New York: Macmillan Co. [Toronto : 
Macmillan Co. of Canada.] 1937. Pp. xiv, 381. ($5.00) 


THE number of drastic differences between the first and second editions of Dr. 
Cheshire’s treatise testify to the author’s commendable open-mindedness and to the 
remarkable theoretical fluidity of his subject. It now becomes necessary to make a 
new ‘‘characterization’’ of Dr. Cheshire himself. From the Anglo-American point of 
view, he can no longer be considered a member of what has been called ‘‘the high church 
party” in conflicts’ theology since he now devotes six pages (pp. 85-91) to a trenchant 
attack on the orthodox vested rights doctrine of Dicey and Beale. (See the review 
of Stumberg, Principles of Conflict of Laws in 2 University of Toronto Law Journal, 
(1938), at pp. 449 ff.) This change of view is in theoretical conformity with his con- 
demnation (p. 65) of any reference to a foreign legal system which includes that 
system's conflict-of-laws rules and so produces a possibility of renvoi. On the popular 
topic of characterization (classification, qualification), it will be recalled that the first 
edition contained little more than a summary of Beckett's article in 15 British Yearbook 
of International Law (1934), at pp. 46 ff. Introducing his enlarged exposition of the 
matter in the present volume, the author says: ‘‘This is undoubtedly the most baffling 
of the many riddles presented by Private International Law, and the difficulties 
attendant upon its elucidation are scarcely diminished by the constantly recurring 
doubt whether the existence of this major problem has as yet impinged itself upon the 
consciousness of His Majesty's judges.”’ If and when this occurs, their lordships will 
be in the same happy position as the man who learned he had all his life been talking 
prose; for it is, of course, impossible to apply a foreign law without going through the 
mental process which has been called characterization. Characterization is a useful 
term of art because it enables us to distinguish certain stages or aspects of the choice- 
of-law process from others, the better thereby to understand them. Because the 
characterization of a rule of foreign law as substantive or procedural appears to be 
governed by one dominating purpose, the administrative convenience of the forum, it 
should, in the reviewer's opinion, be recognized as a special problem, separate from 
that of characterization for other purposes. Dr. Cheshire appears to have accorded 
it this recognition by distinguishing what he calls the question of ‘‘secondary classi- 
fication’; but his exposition of that subject is really too vague to permit any great 
assurance regarding the basis of differentiation. Besides these contributions upon 
general topics, the present edition contains much new material dealing with specific 
problems, so that it exceeds the first edition by more than one hundred pages. In 
this, as in his other books, Dr. Cheshire’s warm and vigorous style greatly enhances 
the somewhat austere pleasures to be derived from technical literature. 

Although a number of excellent case-books in conflict of laws have appeared 
within the last two years, some of them for the first time, Professors Harper and 
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Taintor have succeeded in producing another with unique and valuable characteristics. 
The arrangement, said to be ‘“‘a grouping of legal concepts under a basic functional 
organization”, appears at first glance somewhat newfangled, but actually follows, to a 
great extent, the usual topical headings. Its chief novelty consists in giving up the 
first 340 odd pages to major doctrinal issues. This portion includes a good deal of 
extra-judicial material such as excerpts from text-books and law-review articles—a 
rather rare departure in American case-books. In chapter i, the editors try to present a 
number of opinions as to the ends which conflict-of-laws rules seek to achieve: a col- 
lection necessarily somewhat meagre but supported by a very long and valuable note. 
Instead of the usual lengthy chapter on domicile we find, in chapter ii, cases dealing 
with each of the various connecting factors which may link a set of facts to a piece 
of territory: domicile, place of contracting, place of performance, place of doing business, 
place of injury, etc. Chapter iii brings us to grips with “basic technical difficulties’, 
of which the first is the ‘‘doctrine of qualifications’ as the Americans seem to prefer 
to call it. Whatever may be the case with his majesty’s judges, this idea has definitely 
attained the judicial consciousness in Michigan. (See University of Chicago v. Dater, 
(1936) 277 Mich. 658; 270 N.W. 175.) Qualification suffers as a term of art from 
having too many meanings; the authors are careful to distinguish its use in relation to 
connective definitions from qualification of legal ideas. In the latter section no dis- 
tinction has been made with respect to cases of qualification of a rule as substantive 
or procedural, but chapter vii is exclusively devoted to that topic. An interesting 
group of decisions involving renvoi completes chapter iii. That these preliminary 
chapters may prove too difficult for class-room use at the beginning of a course in 
conflicts is admitted in the editor’s preface, but the sequence of lecture-room discussion 
can easily be altered. Many of the cases are of recent vintage, illustrating the 
application of conflicts theories to very modern problems. 

Criminal courts are never plagued by the puzzles incidental to the application of 
choice-of-law principles for they have none or rather, they haveonlyone. The criminal 
law of the forum is invariably chosen or otherwise the case is dismissed. In selecting 
one of these alternatives, Anglo-American courts begin with the general notion that they 
only punish crimes committed within the territory of the forum; but this raises many 
marginal doubts. What about cross-boundary offences, crimes on board ships on the 
high seas or in territorial waters, special laws designed to govern citizens abroad? 
Professor Stimson’s Conflict of Criminal Laws discusses this group of questions. Like 
most Anglo-American writers he deals very generally with decided cases (which are 
usually in conflict) emphasizing the political and social problem rather than the author- 
ities. In terse, simple English he marshals the arguments, theoretical and practical, 
which may be made, and offers his own solution. He takes issue (pp. 10 ff.) with the 
cases holding that the illegality of a prisoner's removal from a foreign state does not 
entitle him to be released by the court of the forum, pointing out that by the choice- 
of-law rules governing civil cases the prisoner has a right of action in tort, governed 
by the law of the place of seizure. With regard to cross-boundary crimes, he supports 
the general principle that ‘‘the law of the place where the accused was at the time of 
the act or omission is criminal’, But the trend of tort decisions appears to have 
taken an opposite direction. (See Stumberg, Principles of Conflict of Laws (Chicago, 
1937), at p. 163.) The book should be of great interest to all students of international 
law and custom, 

Mendelssohn-Bartholdy’s Renvoi in Modern English Law was unfinished at the 
time of his sudden death. The manuscript was revised and prepared for the press by 
Dr. Cheshire at the request of the trustees of the Jowett Copyright Fund, who defrayed 
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part of the cost of publication. The author has carefully analysed all English cases 
which might be thought to have any bearing upon the renvot question, with a view 
to showing what a flimsy article is Professor Keith’s ‘‘unbroken catena of English 
authority” in favour of the view that English courts always adopt foreign conflicts 
rules. (See Dicey, Conflict of Laws (ed. 5, London, 1932), at p. iv.) Professor Keith’s 
attempt to defend such a reference to the lex domicilii from a functional standpoint 
is also made the subject of searching criticism. To a great extent the essay covers 
the same ground as Dean Falconbridge’s article in 46 Law Quarterly Review (1930), 
at pp. 465 ff., but perhaps it cannot be too clearly emphasized that English courts are 
not committed to any general and dogmatic solution of the renvoi question. 

In Dr. Breslauer’s treatise on succession in conflict of laws we have a thorough- 
going comparative study of the treatment of given fact situations under three legal 
systems. Practical utility, however, has been made the chief end of the work. Hence 
the author has taken some pains to explain the application of each principle in great 
detail, illustrating his remarks with 251 real and hypothetical cases. He has also 
prepared a number of tabular appendices which, assuming that his view of the law is 
not open to question—a feat not always possible in this controversial field—enable 
the reader to solve many problems at a glance. The first part contains a short account 
of general topics as classification, renvoi, and the connecting factors appropriate to this 
field; domicile and nationality. The author then discusses intestate succession, testate 
succession, and administration, concluding with a short chapter on death duties. 

Mr. Kuhn, a member of the New York bar, has given us another comparative 
study in conflict of laws, covering a much broader area. Devoting a chapter to each 
of almost all the rubrics usually found in conflict-of-laws text-books and case-books, 
he discusses, in rather summary fashion, the leading principles adopted by American 
courts, mentions any English diversities, and passes even more briefly over the doctrines 
of various European courts and of the Bustamante Code. This book is critical and 
entertaining; its author seems to have a happy faculty for dealing in generalities without 
losing sight of actual social problems or unduly sacrificing accuracy in details. It can 
be especially recommended to persons who wish to gain a birds’-eye view of this subject 
without becoming enmeshed in its dialectical intricacies. 

J. E. M. Hancock 
Law Building, University of Toronto. 


Celtic Law : The ‘‘Senchus Mér’’ and “The Book of Aicill’’, and the Traces 
of an Early Gaelic System of Law in Scotland. By J. CAMERON. 
With an introduction by the Right Hon. Lord MAcmILLan. London, 
Edinburgh, Glasgow : William Hodge and Co. 1937. Pp. xvi, 
272. (15s.) 

Dr. JoHN CAMERON is well known to students for the admirable study on Celtic 
law which he contributed to the first publication of the Stair Society. Its members 
and, we hope, a wider public, will be glad that he has been able to fulfil the promise 
which he then made to consider in a detailed monograph the similarity between the 
ancient Irish laws and the earliest traces of law in Scotland. With this purpose in 
view he has made in the first book of this learned treatise a brilliant study of Celtic 
law in Ireland. Dr. Cameron recognizes that a complete study in this field would 
need the co-operation of a group of scholars in philology, history, folk-lore, law, and 





224 THe University oF Toronto Law JOURNAL 


social institutions, and he has accordingly confined his survey to the ‘“‘Senchus Mér”’ 
and the “Book of Aicill’’, with a view of the people to whom these ancient laws applied, 
of the Druids as the custodians of law, of the Filid or professors of secular learning, and 
of the Brehons and their functions. In addition he has made a study of the legal 
manuscripts—dates, texts, efc.,—and of the question of a possible code of laws. This 
division of the work is not merely excellent and learned in itself, but it brings together 
the work of other distinguished scholars in the field with the result that the student 
of origins is provided with a view not too minute to be obscure, and not too wide to be 
wearisome. The balance is carefully kept between the really important and the trivial 
in this connexion and the whole thing—judicial in approach and careful in expression— 
is fortified by an excellent and critical use of the authorities. This isa fine piece of work. 

The second book deals with Celtic law in Scotland and is more tentative. It 
attempts to show the dependence of Celtic law in Scotland upon Celtic law in Ireland. 
Here the distinguished author has had to face grave difficulties for the survivals are 
scanty—manuscripts, charters, and other documents have disappeared—and the early 
institutional writers failed to treat the law historically. Here, then, was an interesting 
quest and Dr. Cameron has built up a picture of the greatest interest. No one can 
read this division of Dr. Cameron’s treatise without admiration for the modesty of the 
true scholar and for a zeal and industry worthy of a real ‘“‘grammarian”. In addition, 
the whole book bears witness to a noble courage—to walk in obscure places and in 
recondite by-paths; to be content with the slow creative processes of learning; to clear 
the field before the pen is dipped. We have read the book throughout with fascination. 
The experts—those dealers in historical minutiae, in the nice calculations of less or 
more—may find here and there battle-grounds, as the picture is pulled to pieces; but 
they cannot rob Dr. Cameron of the glory of going on with the fulness of the light 
that is in him and of the example which he, a practising solicitor, sets to his fellows in 
the profession. The treatise is carefully annotated and abundantly supplied with 
appropriate and balanced notes. 


Theory of the Democratic State. By M.C. SwaBrey. Cambridge, Mass.: 
Harvard University Press. 1937. Pp. 234. ($2.50) 

Tuts book examines the fundamental hypotheses of democracy as the idea of 
government. In doing so, it does not stop at mere transitory phenomena. Indeed, 
it is in no sense an historical study or a handbook of political practice: rather is it a 
philosophical analysis of ideas in which the logic of democracy is related to the logic 
of science, and is shown to be something beyond sensory experience, something which 
betrays an integrity of pattern that seems inherent in the nature of things. The 
democratic theory centres in certain transcendental concepts of formal identity and 
consistency. 

This thesis involves a detailed consideration of the factors of equality in the state, 
of enumeration of individuals, of methods of representation, and the like. In this 
consideration the author employs a critical technique which is admirably fitted to its 
purpose. Though foot-notes are few, the study reveals a wide acquaintance with 
contemporary writings, and a readiness to test logical deductions by comparing them 
with social phenomena in the world around us. The propaganda of dictatorship, the 
dialectic of the communists, the experimentation of ‘‘new-dealism’’, the modern tech- 
nique of publicity by radio, screen, and newsprint—these are some of the subjects 
which Professor Swabey discusses in entertaining detail with discriminating insight. 
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The author’s insistence upon the integrity of the individual, her denial that man 
is a mere social precipitate, her emphasis upon moral accountability, are admirable 
correctives in a field of knowledge that has been too much bedevilled with naturalism, 
and a vague economic jurisprudence, and ‘‘social engineering”’. 

This is not an easy book to read. There is too much reliance upon terminologies 
and vocabularies of the schools; but then, if the reader has already tackled Kant, or 
Hegel, or Marx, he will have become hardened to such irritations. 

This is, in a sense, a comparison to Professor Swabey’s Logic and Nature (1930). 
Both books should be required reading for undergraduates in philosophy and _ political 
science. They may be recommended, too, to any lawyer who looks below the surface 
and sees law as the dictate of right reason and the embodiment in principle of the 
theory of government. F.C. A. 


International Legislation: A Collection of the Texts of Multipartite Inter- 
national Instruments of General Interest. Vol. VI: 1932-1934. 
Edited by M. O. Hupson and R. E. Bacon. Washington : Car- 
negie Endowment for International Peace. 1937. Pp. xli, 986. 
($4.00) 


THE sixth volume of this invaluable series covers the period from January 1, 1932, 
to December 31, 1934. It includes 150 instruments and in their selection ‘‘an effort 
has been made to include all multipartite agreements which were signed or otherwise 
brought to a stage admitting of definite action by governments during the period of 
three years’. Drafts and initialled drafts are excluded, excepting, of course, the 
“draft conventions” of the I.L.O. Of the instruments included all but 28 are indicated 
to have entered into force. Once again we have pleasure in congratulating the editors 
on the continued qualities of scholarship and in the preservation of their fine skill in 
selection. The series is simply indispensable; and we have learned not only its great 
utility, but a utility which can be relied on thoroughly. The activities of international 
legislation go on with unceasing activity, and it is no exaggeration to say that the 
series has become a sine qua non in studying this important field. The present volume 
is fully worthy of its predecessors in scope, editorial work, accuracy, and excellent 
references. The editors carry on their previous methods, so that the student will find 
no inconvenience in learning new editorial techniques. Interest centres in the subjects 
of communications, social well-being, health, and plagues; and there is a new type of 
instrument (no. 352) dealing with the preservation of fauna and flora in their natural 
state. The volume illustrates international activities too often obscured for the average 
citizen. It might not be unimportant if librarians and public lecturers drew attention 
to this invaluable series even if they did nothing more than suggest that a glance 
through its volumes would illustrate the vast extent of international comity. 


Wessels's The Law of Contract in South Africa. By A. A. Roperts. Vols. 
I and II. Johannesburg: Hortons Ltd. 1937. Pp. xx, 839; 
Xxxvili, 840-1569. 

Tuis voluminous and comprehensive treatise on the South African law of contract 
was begun by Sir John Wessels C.J. while he was still a member of the Transvaal 
judicature, and it is the product of spare time scattered over ten years and more. It 
was completed and typed some twenty years ago, was noted and in places rewritten 
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by the learned judge, was abandoned for fourteen years until in 1931 the manuscript 
was handed over to Mr. A. A. Roberts. In issuing the work, Mr. Roberts has left the 
text much as he received it, but he has amplified the documentation and he was 
fortunate in having opportunities to consult the distinguished jurist as to more than 
half the book. Indeed, in preparing it for publication he has been fortunate in that 
the judicial decisions of the last fourteen years have been of comparative insignificance. 
Mr. Roberts, however, faced no easy task. For he has checked thousands of references, 
added references to English cases and translation of numerous Latin passages, and 
provided a most comprehensive table of cases and a first-class index. In addition, a 
supplement of corrections lends the book an added value and bears further witness to 
Mr. Roberts's zeal. He intends to issue at intervals consolidated supplements which 
will revise and keep the whole work up to date. 

For South African students and practical lawyers Mr. Roberts has done a fine 
work in making available a treatise in which the learning and experience of the ‘well- 
known author of the History of Roman-Dutch Law are made available in the field of 
contract. As a judge, whether in the Transvaal provincial division of the supreme 
court or as chief justice of South Africa, Sir John Wessels brought to his work the finest 
scholarship which gave him an assured place in legal clarification, exposition, and 
development, and these judicial qualities found a place in writing and in personal 
contacts. They illuminate the great treatise under review. In addition, Dutch, 
French, German, English, and American cases and authorities figure on almost every 
page so that the treatise will have a value far beyond the profession in South Africa. 
It constitutes an indispensable work for the student of comparative law. 


Handbook of the Law of Partnership and other Unincorporated Associations. 
By J. A. Crane. (Hornbook Series.) St. Paul, Minn.: West 
Publishing Co. 1938. Pp. x, 535. ’ 

ProFEssOR CRANE, of the University of Pittsburgh, has long been a teacher of 
partnership law. Many readers of this journal will doubtless recall his criticisms of 
the Uniform Partnership Act in the Harvard Law Review in 1915 and 1916. The 
publishers of the Hornbook series selected for the author of their partnership volume a 
man who had the fullest qualifications for his task. The book is at once a commentary 
upon the Uniform Partnership Act, a compendium of the case-law, and an index to 
doctrine and controversy in text-books and legal periodicals. In the last of these 
features the book is especially valuable; for the author seems to have laid under con- 
tribution all of the law journals whose articles might be expected to have enduring 
value. 

It is not suggested that Canadian lawyers should rely upon this book to supplant 
Lindley’s monumental work; but the reviewer would recommend it as a useful adjunct 
to any law library in this country. Our Canadian Partnership Acts have followed the 
English Partnership Act of 1890; and that act differs in several important respects 
from the American act; but the underlying principles are identical. On some pro- 
cedural points, on the vexed question of quasi-corporate entity, on the rights of separate 
creditors, to mention but a few matters, the American jurisprudence may furnish 
doubtful guidance; but, in the main, the English and American systems are parallel; 
and, where they diverge, the author has been careful to point out the divergence. 

Of especial interest at this time is the legal position of unincorporated associations 
such as the trade union. The author’s comments upon recent developments in this 
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field are important. The degree of responsibility of trade unions has been a matter 
of political exigency rather than of deliberately conceived legislative intervention, and 
the result, in labour relations and anti-injunction acts, has been confused and con- 
tradictory. The author’s analysis of the legislation and decisions, and his compre- 
hensive citation of recent periodical literature on this topic, constitute, for one reader 
at least, an unusually valuable part of an extremely useful book. 

F.C. A. 


An Autobiographical Sketch of John Marshall: Written at the Request of 
Joseph Story and Now Printed for the First Time from the Original 
Manuscript preserved at the William L. Clements Library, together 
with a Letter from Chief-Justice Marshall to Justice Story in relation 
thereto. Edited by J. S. ApAms. Ann Arbor: University of 
Michigan Press. 1937. Pp. xxiii, 48. ($2.00) 

Chief Justice Waite: Defender of Public Interest. By B. R. TRIMBLE. 
Princeton : University Press; Oxford University Press. 1938. 
Pp. x, 320. ($4.00) 

In perhaps no other country in the world are the personality and influence of a 
supreme court judge of such importance as in the United States where in some degree 
it has been possible to connect judicial ‘‘doctrine’’ with great names. The result 
is that the lives—in the widest sense—of supreme court judges have an importance 
denied them in other common-law jurisdictions. Marshall’s position is well known 
and his “‘life and works” have been preserved in such biographies as Beveridge’s monu- 
mental work. A short autobiography has recently come to light, preserved in the 
W. L. Clements library at Ann Arbor. It appears to have been written about 1827 
at the request of Mr. Justice Story. It is a plain-written, short, and unemotional 
account of Marshall's life from birth to his appointment as chief justice. There is no 
reference to his judicial activities. Mr. J. S. Adams has edited the document in a 
scholarly manner, but his introduction leads us to believe that little important in 
Beveridge needs change. The University of Michigan Press has provided a format of 
singular beauty; paper, binding, and printing are remarkable for their excellence. 

Those who have read Professor Frankfurter'’s estimate of Chief Justice Waite in 
the Weil lectures on American citizenship (2 University of Toronto Law Journal (1938), 
at pp. 428 ff.) will read Mr. B. R. Trimble’s book with interest. It is strange that no 
complete or comprehensive biography of Waite, based on modern scholarship, has as 
yet appeared, and there was thus an opportunity for a study divorced from the passions 
following the civil war and informed with judicial insight and the necessary research. 
In addition, such a study would make a special appeal at a moment in American con- 
stitutional history as serious as the reconstruction period. On the whole, Mr. Trimble’s 
book cannot be considered a success. While he has had access to much unpublished 
material and while he provides a good deal of information from it, yet, emphasizing 
as he does the period of Waite’s chief justiceship, the survey is unsatisfactory. We 
are not here concerned with a singularly dull style and with the absence of literary 
technique. The real interest ought to lie in a thorough interpretation of Waite’s 
connexion with the commerce and police powers and due process. Here was at hand a 
first-class field not merely for analysis or for generalization but for a comprehensive 
estimate. We feel that the author has worked hard and that he has done his best 
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with generous assistance from Professor Corwin and Professor Cushman; and we do 
not wish to imply that his work is not one of distinct promise. It is that, but it is 
nothing more. It lacks insight, a grasp of jurisprudential implications, and an under- 
standing of the judicial process in the American constitutional system. The notes 
are of interest; but both they and the bibliography disclose limitations of a serious 
nature. The fourth division of the latter referring to ‘Periodicals and Legal Perio- 
dicals” contains only a few items; and, with one or two exceptions, no serious student 
of American constitutional law would consider them of real value in the light of the 
vast law-journal literature which must be studied if Waite’s judicial work is to be 
properly valuated not merely in itself as a series of judgements but as a whole. On 
the other hand, we do not wish to dismiss the book as valueless. It is indeed far from 
being so; and foreign students, studying the evolution of American constitutional 
doctrine cannot do better than read it as an introduction to Waite’s period. Our 
criticism may indeed imply that we have demanded more from the author than he 
intended to give. If that be so, our regrets lie in the fact that an excellent opportunity 
has been missed in relation to a subject of real constitutional importance. The format 
is good and the facilities for reference are adequate. 


Neutrality for the United States. By E. BorcHARD and W. P. LAGE. 
New Haven: Yale University Press. 1937. Pp. xii, 380. ($3.50) 

Problems of War and Peace in the Society of Nations : Lectures Arranged 
by the University of California Committee on International Relations. 
Second series, delivered autumn, 1937. Berkeley : University of 
California Press. 1937. Pp. viii, 155. ($1.50) 

Collective Security and Peaceful Change : The Relations of Order and Pro- 
gress in International Society. By P. B. Potter. (Public Policy 
Pamphlet, no 24 ; H. D. GIDEONsE, editor.) Chicago : University 
of Chicago Press. 1937. Pp. iv, 38. (25c.) 

Henry Wheaton, 1785-1848. By E. F. BAKER. Philadelphia : Univer- 
sity of Pennsylvania Press. 1937. Pp. xii, 425. ($4.00) 

Pitt-Cobbett's Cases on International Law. Edited by W. L. WALKER. 
Ed. 5. Vol. Il : War and Neutrality. London : Sweet and Max- 
well. Toronto : Carswell Co. 1937. Pp. xl, 598. (£1 5s.) 

As well as being one of the ablest international lawyers in the United States, 
Professor Borchard has a vigorous and stimulating mind. Years ago, during the 
régime of President Wilson he set himself steadfastly against the participation of the 
United States in the great war. Since then he has been as firmly opposed as ever to 
the membership in the League of Nations of the United States and to the collective 
system. His present book, written in conjunction with Mr. Lage is a further broadside 
against all such ‘‘foolishness and vanity”. It contains a section on the general theory 
of neutrality, a detailed examination of the 1914-17 period of neutrality, largely in 
terms of the United States, a section on sanctions versus neutrality, and a number of 
interesting appendices dealing with American shipping losses during the war. Professor 
Borchard sincerely believes that the United States and the world would be infinitely 
better off today if collective security had never been heard of, if the United States 
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had never entered the war, and if everyone had relied upon and kept the good old- 
fashioned rules and practices of neutrality. In all of these ideas or sentiments he has 
many supporters including, as far as one can judge, those in control in Germany, Italy, 
and Japan. But like so many of his fellow-citizens—due perhaps to the fact that the 
United States has been isolated for generations from the trials and tribulations of the 
rest of the worlé—he continues to believe that war is an affair ‘‘A la the Marquis of 
Queensbury”’, governed by rules which the parties observe, and arranged for the amuse- 
ment, or at least never to the danger or detriment, of the spectators—among whom in 
his opinion the United States should and could always be found. , 

Unhappily for Professor Borchard and for the rest of us, that happy state of affairs 
no longer exists—if it ever did. Power-politics and states at war know only one law— 
expediency and necessity—and unless the authors can construct a society in which 
their laws of neutrality will work, their efforts are just as futile and less praiseworthy 
than are those of the ‘‘collectivists’’ whom they criticize. Regardless, however, of the 
rights and wrongs of this particular controversy, this book is valuable and important, 
and in particular it is a healthy neutralizer of the ‘‘wooliness’ which exists in such 
quantity in the American literature on peace. 

The lectures on war and peace were arranged by the University of California 
committee on international relations. They deal with the great community (E. D. 
Dickinson); socialism in relation to war and peace (C. Landaner); fascism in relation 
to war and peace (R. A. Brady); constitutional government as a means to promote 
peace (C. G. Haines); the problem of world organization (M. W. Graham); and “‘is 
world peace an attainable ideal?”’ (G. M. Stratton). This is the second series of this 
kind arranged by the University of California. It provides authoritative and stimu- 
lating information and scholarly views on these all-important subjects not only for the 
particular audiences concerned but also for a much wider circle. It can be highly 
recommended to those who are interested in suggested solutions to the vexed problems 
of war and peace. 

Collective Security and Peaceful Change is the twenty-fourth of a series of pamphlets 
published by the University of Chicago. It is a “realistic call to the scrutiny of 
fundamental trends” in international affairs. It deals with neutrality and collective 
action, and with the question of American policy. Like its predecessors it is excellent, 
and well adapted to fulfil its avowed purpose: ‘‘to make available to the public what- 
ever special training and information the university has at its disposal in respect of 
matters which scholarly journals tend to neglect and ordinary magazines treat in a 
superficial way.” 

Miss Baker’s biography of Henry Wheaton deals with his career as a lawyer, a 
diplomatist, and a publicist. It is interesting to international lawyers because it gives 
the background, the experience, and through these, the temperament of one who has 
made a greater contribution to the science of international law than any other citizen 
of the United States and who belongs in a very real sense to the “fathers of inter- 
national law’’. The book is well written and soundly documented, but as there is 
little of the personality of the man in it, it is better suited to the historian and the 
scholar than to the general public, who today tend to expect their biographies to be 
human and intimate. We rather regret that Miss Baker's treatment of Elements of 
International Law is confined to a single chapter, but it may be that the sections on 
Wheaton’s active participation in diplomacy more than make up for this. 

Pitt-Cobbeit’s Cases always enjoyed a wide public, and, whatever its defects, a 
new edition is welcome. On the other hand, while it may be true, as Mr. Walker 
points out that there is ‘‘little new matter of importance’’, yet we have a right to expect 
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that what there is should be made available in a new edition. Unfortunately this is 
not so. In addition some of the discussions of important cases in the law journals 
might have been referred to, especially where there is sharp difference of opinion. We 
appreciate the distinguished editor’s work in rearrangement and compression, but we 
regret that it is discounted by a neglect to spread the editorial net far. There is an 
excellent index and table of cases. 


N. A. M. MacKENzZIE 
Law Building, University of Toronto. 


Eversley's Law of Domestic Relations : Husband and Wife, Parent and 
Child, Guardian and Ward, Infants, Master and Servant. By A. 
Catrns. Ed. 5. London: Sweet and Maxwell. Toronto: 
Carswell Co. 1937. Pp. lvi, 884. (£2 7s. 6d.) 

Tue literature—whether in text-books or in the law journals—on the law of 
domestic relations is remarkably small considering the emphasis which has been placed 
during the last few decades on social welfare by sociologists and economists and the 
volume of social legislation which has poured from the various legislatures. Indeed, 
in Canada, where these facts are outstanding, there is no text-book whatever on the 
subject, and law-journal discussion is so rare as to constitute a phenomenon. Eversiley 
on Domestic Relations has enjoyed a reputation well deserved over many years and this 
has been due to its intrinsic qualities and not to the dearth of literature already referred 
to. A new edition hardly needs reference to contents, arrangement, scholarship, and 
attractive writing which have made Eversley always one of the most reliable and most 
readable of texts. We have only one regret: that the publishers could not see their 
way to have held over this new edition until a discussion of the new English divorce 
legislation could have been incorporated in the text. As it is, we are provided with an 
addendum—ugly and on coloured paper—covering a mere two pages on some recent 
cases and quite inadequate for giving any idea of the ambit and scope of important 
and far-reaching legislation. In addition, we have failed to find treatment of the 
Domestic Proceedings Act, 1937. It is, however, interesting for the student to observe 
the important changes made since the edition of 1926. The treatise has been used 
for many years in the University of Toronto as a basic text in the subject and it has 
delighted and inspired many generations of students, who will welcome the fact that 
the same learned editor brings to the new edition those qualities of learning which 
have hitherto characterized his work. That they will purchase this new edition 
remains to be seen, for already a volume of case-law is gathering around the new English 
legislation which must imply another edition very shortly. As it is, Eversley continues, 
with few errors in either interpretation or fact, one of the most delightful of treatises 
and it owes not a little of its worth to Mr. Cairns. 


Le Canada et la Doctrine de Monroe: Etude historique sur l'influence de 

limpérialisme américain dans I'évolution de l’'Empire Britannique. 

Par P. SEBILLEAU. Préface de M. P. Bury. Paris : Librairie du 
Recueil Sirey. 1937. Pp. viii, 219. 

“THe Monroe Doctrine is the expression of the American will to dominate, in 

law and in fact, the American continent in general and Canada in particular.” By thus 
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giving the widest possible interpretation to the Monroe doctrine, so that in his treatise 
it becomes simply another name for American imperialism in general, the author 
relieves himself of the necessity of consulting any of the painstaking studies of the 
doctrine which have been made by modern American historians. His book tells the 
story of how Canada reacted to American pressure; it is not a continuous story but 
leaps from one spectacular incident to the next. The Gallic freedom with which 
Anglo-Saxon names are mis-spelt is so much in evidence that it can hardly all be 
attributed to the printer, especially as wrong dates for well-known events are splashed 
about the pages with an equal abandon. And the new facts about Canadian history 
are almost legion. Thus the author tells us that in 1849 the British-American league 
issued the annexation manifesto from ‘‘Torento”, which Brown and Macdonald, 
though they were members, refused to sign, though several clear grits signed it (p. 61). 
In June, 1864, a ministry of public safety (to ward off the American danger) was set 
up, a leading member of which was George Brown from Nova Scotia, who inspired the 
Charlottetown conference (p. 86); and the author then goes on to confuse the dis- 
cussions in the Quebec conference of October, 1864, with those in the Canadian legis- 
lature of February, 1865, and to tell us that the legislatures of New Brunswick and 
Nova Scotia voted for union (pp. 87-8). About the contemporary Dominion the 
reader learns that the arguments of the American senators on the St. Lawrence water- 
way treaty destroyed at one blow the structure of friendship between the two countries 
which preceding years had built up (p. 189), but that Canadians have found com- 
pensation in the Hudson bay railway for the failure of the St. Lawrence scheme (p. 192), 
and that the French-Canadian demands nothing more than to become the interpreter 
between old France and the Anglo-Saxon group (p. 206). In view of the succession of 
such facts in his narrative it seems unnecessary to inquire whether the author's 
interpretation of his facts is either original or valid. 


Frank H, UNDERHILL 


Droit international public: Par A. S. de BUSTAMANTE y SIRVEN. 
Traduction par P. GouLf. Tomes I-IV. Paris: Librairie du 
Recueil Sirey. 1934; 1934; 1936; 1937. Pp. 626; 577; 624; 618. 

M. Goutf’s translation of the voluminous treatise of Judge Bustamante makes 
available for the larger, French-reading public the competent and patient labour of 
one of the great legal scholars of Latin America. Judge Bustamante is one of those 
who repudiate the distinction between American and European international law, 
maintaining that there is only one system of rules for the conduct of all civilized 
nations. His book is nevertheless imbued with a warm Cuban patriotism, abounds in 
special references to Cuban problems, and sets out at length the conventions and 
resolutions adopted under the aegis of the Pan American Union to clarify the many 
doubtful regions in the international system. The author also appears as the passionate 
champion of small states, and this gallant mission goes far to explain his attitude on 
some fundamental questions as to the nature and purpose of the law of nations. 

The division of subject-matter is interesting. There are five books, the first 
devoted to theory and sources, the second to the constitutional law of the international 
community, the third to its administrative, the fourth to its civil, and the fifth to its 
penal law. Under constitutional law, the author treats the question of international 
personality, the fundamental rights of states, their agents, and the general organs, 
such as the League of Nations, Pan American Union, conferences, courts of arbitration 
and justice, by which they serve their common interests. The book on administrative 
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institutions is a useful compendium of the numerous bureaux, commissions, and con- 
ventions in which larger or smaller groups of states have joined for the performance 
of tasks that require joint regulation and supervision. Under the heading of civil 
law the reader will find most of the matter which forms ‘Volume 1, Peace’’ of the 
average text-book; while reprisals, embargo, and war are the subject of book v. 

For the remainder of this brief review, I must concentrate on the first two books, 
in which Judge Bustamante sets out his views on the nature and the source of the 
authority of international law. The author seems to me one whose juristic sympathies 
would lead far in the direction of the Vienna school and the primacy of the law of 
nations. He is turned back in that course by what appears to me to be a totally 
unnecessary identification of such primacy and domination by the great powers. 
Again and again he insists upon the absolute equality of states and defends the mis- 
chievous doctrine of sovereignty as the protection of that equality. We must there- 
fore classify him among the positivists. He assumes the existence of state rights and 
duties pre-dating any system of international law, regards the international community 
as the guaranty of these rights and duties, and asserts that the members of the inter- 
national community are bound by its law only to the extent of their express or tacit 
consent. Thus this vast mass of laboriously compiled material, instead of contributing 
to the construction of an internally consistent and objective system of law, tends to 
perpetuate the barren confusion of the nineteenth-century tradition. 


P. E. Consett 
McGill University. 


Year Books of Richard II: 11 Richard II, 1387-1388. Edited by I. D. 
THORNLEY. With a commentary upon the cases by THEODORE 
F. T. PLucknett. (Publications of the Ames Foundation; 
General editor, T. F. T. PLucKNETT.) London: Spottiswoode, 
Ballantyne and Co. 1937. Pp. Ixiii, 351. (£2 2s.) 

Tuts is the third of the Richard II year books to be published under the auspices 
of the Ames Foundation, and it is expected that five more volumes will complete the 
reign, for the hope expressed in an earlier volume (Y.B. 12 Rich. II, pp. xvii, xix) that 
reports for the years 14-18 were extant must now be reluctantly rejected (p. xxi) and 
these years reckoned among the blank years of the reign, subject, of course, to our 
present knowledge of the manuscripts. The four main manuscripts from which the 
present text was constructed bear out exceedingly well (p. xxiii, especially n. 2) the 
remarks of Professor Plucknett on the close correspondence of the main manuscripts 
of the year book for the thirteenth year and their nearness to a single original (Y.B. 
13 Rich. II, pp. xv, xxvii-xxxii) and thus his hypothesis that for the reign of Richard 
there was but one report and perhaps only one reporter receives added confirmation. 
Though it is rash to attempt to fix a definite date on the insufficient available evidence, 
we may perhaps say that the change in year-book composition corresponds roughly 
with the middle fourteenth century. 

A good portion of Miss Thornley’s introduction deals carefully and expertly with 
the plea rolls of the court of common pleas. She discusses the difficult question of 
the manner in which the record was made up, and proves conclusively that the upper 
portions of the membranes were used by the clerks of the bench for notes and rough 
drafts of the pleadings. This procedure was quite different from that used in other 
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courts, for example in the exchequer of pleas, where the practice was to endorse brief 
notes on the several instruments by which process was effected. By comparing these 
salvaged rough notes with the final record as found on the roll, Miss Thornley dis- 
covered corrections and rejections, intermediate revised versions, and not infrequently, 
that particulars of importance noted for inclusion in the record were never placed there. 
As she notes, this investigation must shake somewhat our faith in the record’s complete- 
ness and impattiality. It gives point also to the complaint of the commons in 
parliament that the clerks, being often also attorneys of the parties, were apt to be 
favorables en lour escrive, a grant meschief, damage, et desheriteson de voz liges. 

The cases of the eleventh year of Richard II raise a variety of questions and are 
of more than ordinary interest, but Professor Plucknett’s excellent commentary upon 
them leaves little to be added. We may call attention to Salman v. Wille, heretofore 
in print only as Detinew 46 in Fitzherbert’s Abridgement, which occupies an important 
place in the history of contingent remainders. Fitzherbert’s version of the case, 
copied correctly from the year-book manuscript he had before him, asserts that a 
contingent remainder, though it had vested before the termination of the preceding 
estate, was void, and consequently historians, forced to rely on Fitzherbert’s text, have 
not recognized the validity of this type of remainder prior to 1430 (Holdsworth, 
H.E.L., vol. 111, p. 135). It now appears that the best of the manuscripts omits the 
statement that judgement was given for the defendant, and the plea roll makes clear 
that judgement actually was given for the plaintiff. The discovery of the correct 
decision coupled with a re-examination of the earlier cases leads to the conclusion that 
during most of the fourteenth and fifteenth centuries remainders to the heirs of a living 
person were valid in cases where that person died before the estate in possession 
terminated. 

Miss Thornley has given us a volume of the highest quality, edited with the 
greatest care. It may not be amiss to offer a word of congratulation to the Ames 
Foundation which has been singularly fortunate in its choice of both specific and general 
editors. 


S. E. THORNE 
Northwestern University Law School. 


The Story of the Supreme Court. By E.S. Bates. Indianapolis: Bobbs- 
Merrill Co. [Toronto: McClelland and Stewart.] 1936. Pp. 
377. ($3.50) 

THE position of power held by the supreme court of the United States has long 
been a matter of comment by writers dealing with the functions and history of the 
court. The role of interpreters of the law has been portrayed in many different guises. 
Mr. Bates has selected an interpretation based upon the political and private beliefs 
of those members of the court who in different periods have been able to dominate 
their associates in the moulding of the court's trends. The most obvious person in a 
position to dominate is the chief justice for the time being, and the story of the supreme 
court in this volume is portrayed in the light of the personalities of each of its chief 
justices. 

The scope of the author’s investigations has been restricted primarily to the 
examination of the standard historical and legal writings supplemented by a close 
attention to the articles in modern journals of opinion which deal with the more recent 
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cases. His chief contribution, therefore, lies in his interpretation and valuation of the 
principal standard authorities in the light of his own social and juristic theory. His 
feeling is that the court’s juristic and social conservatism has done much to make 
uncertain the actual law applicable to the nation’s business, and has in turn made 
effective administration of the law very difficult to realize. 

The opening chapter on the origin of the supreme court shows that Mr. Bates is 
writing an economic interpretation of legal history, to borrow a classification adopted 
by Dean Pound in his Interpretations of Legal History. The theory that the supreme 
court is a great natural guardian of personal liberties and constitutional rights is dis- 
carded for the more realistic position of it as the protector of men of property and their 
claims both tangible and intangible. 

The realistic interpretation of the position of the supreme court as a branch of the 
federalist party in the periods following 1789 gives to the work a colourful atmosphere 
and makes the book extremely readable. It is a much more compact survey of the 
subject than one can find in the three volumes of Mr. Charles Warren's classic, The 
Supreme Court in United States History. 1t also has a bite lacking in Mr. Warren's 
more leisurely style, perhaps caused by the fact that the writing took place in a period 
of greater social stress and economic crisis than was the period in which Mr. Warren 
wrote. In seeking to prove that the personal bias and fundamental self-interest of 
men appointed to the supreme court of the United States materially influence their 
judgements, Mr. Bates brings out one very striking feature, namely, the much higher 
standard of personal and professional rectitude which now applies to professional 
lawyers in general and particularly to nominees for the office of justice of the supreme 
court. The fraudulent business concerns with which early members of the court were 
actively associated, if not the leading spirits therein, would not be tolerated for a 
moment in the present century. The direct participation in politics and diplomacy 
of the early members of the court is in contrast with the appearance of discreet aloofness 
which its present members so carefully cultivate. If a political motive dominates at 
present, rarely if ever will any overt act supply proof of such political desires. Mr. 
Chief Justice Hughes has induced his colleagues to observe principles of non-intervention, 
even though on several occasions he himself has found it impossible to live up to 
similarly strict principles. Undoubtedly the lowly position of the supreme court in 
fact, in the early period, may have had much to do with the casual manner of acceptance 
of judicial responsibility up to the time of the appointment of John Marshall as chief 
justice. His warfare with President Jefferson and the anti-federalist party brought a 
tightening of the lines of conflict and brought a sense of personal responsibility to the 
chief justice and his associates, because after the attempted impeachment of Justice 
Chase the position of the court became at the same time the question of self-preservation 
of its federalist membership. When the battle was won on the issue of judicial nulli- 
fication of unconstitutional federal statutes, that issue was allowed to remain dormant 
for some fifty years. Meanwhile the chief justice was able to go forward to the 
realization of his more lofty and equally important schemes for the advancement of a 
federal system of government, which alone can harmonize the diverse economic and 
racial groups that make up the two largest nations in North America—the United 
States and Canada. 

The ignominious position of the court in the civil war period, with the reversal 
according to command in the Legal Tender Cases, is undoubtedly considered by Mr. 
Bates to be a more realistic interpretation of its position than is the later position of 
dominance in striking down state and federal legislation. Mr. Bates becomes so firmly 
convinced of the correctness of his economic interpretation that, when the twentieth- 
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century appointments are dealt with, after approving appointments on merit, he returns 
to his earlier position. For him all justices, if he disagrees with them, no matter how 
meritorious their original appointments, are apt to be classified as lineal descendants 
of those corporation and railroad attorneys whose sway in court councils for so long 
made the court the protector of property rather than of human lives and liberty. 

Both the late nineteenth-century and the twentieth-century periods provide very 
complex historical patterns in the matter of court litigation. The author, however, 
by this time unalterably convinced of his own economic thesis proceeds to simplify 
the role of the court and its ‘‘conservative’” members. Any decision the author does 
not care for is explained by assuming the court as the inevitable representative of the 
vested interests. 

The reviewer feels that the latter part of the work has been a sacrifice to time 
and space. In an effort to compress, Mr. Bates has been forced to abandon the more 
thorough discussion of cases which he made in the first half of the book. No doubt, 
also, his convictions have often led him to an evaluation of contemporary cases on an 
emotional basis. He uses the concepts of liberals and conservatives in a very baffling 
way. Mr. Justice McKenna is hailed as a great liberal because of some opinions of 
which the author approves, but at the same time some very reactionary theories of the 
same justice are ignored, as, for example, in the Pipeline Cases (234 U.S. 548, 563 
(1914) ) and in the District of Columbia Housing Cases (Block v. Hirsch, 256 U.S. 135, 
158 (1921) ). Certain liberal pronouncements of Mr. Chief Justice Taft (Dayton 
Goose Creek Ry. v. U.S., 263 U.S. 456 (1924); see the discussion at p. 273 by Mr. Bates 
of Taft’s dissent in Adkins v. Children's Hospital, 261 U.S. 525 (1923) ) are passed 
over in silence or are assumed to be his rightful position despite a general violent attack 
by Mr. Bates upon the court under Chief Justice Taft. In the most recent period the 
N.R.A. cases (Panama Refining Co. v. Ryan, 293 U.S. 389 (1935); Schechter Pouliry 
Case, 295 U.S. 495 (1935) ) are presumed to be a perverse attempt on the part of the 
whole court to upset a social and economic experiment of ‘‘proved” value. The author 
apparently overlooks the role played in rendering these opinions by his favourite 
justices, Brandeis, Stone, and Cardozo. Similarly the very radical pronouncements 
of Mr. Justice Roberts in the Nebbia Case (Nebbia v. N.Y., 291 U.S. 502 (1934) ) are 
treated merely as illustrations of poor legal craftsmanship. As the book comes to a 
close in 1936 some of the more liberal interpretations of the last eighteen months are 
left out of the author’s consideration. 

In discussing the case of Muller v. Oregon (208 U.S. 412 (1908) ) and the role 
played in that case by Mr. L. D. Brandeis, the attorney for the state, later Mr. Justice 
Brandeis, Mr. Bates recognizes that the overwhelming nature of the social and economic 
data supplied in Mr. Brandeis’s brief compelled even the conservatives of the court to 
uphold the state statute. It is unfortunate that Mr. Bates did not take the clue pre- 
sented by that situation and examine the economics of more recent cases from the point 
of view of economic and social data made available for the use of the court by the 
attorneys in those cases, especially attorneys for the state and federal governments. 
Only Mr. Justice Brandeis and Mr. Justice Stone seem competent and willing to make 
social and economic researches of their own; but where, as in the Nebbia Case, the 
social and economic picture is clearly presented, Mr. Justice Roberts and Chief Justice 
Hughes felt able to uphold extremely socialistic legislation of the state of New York. 
In the more recent N. L. R. B. cases (Jones and Laughlin Case, 301 U.S. 1 (1937) and 
the related cases) and the minimum wage case (Coast Hotel v. Parrish, 300 U.S. 379 
(1937) ) economic and social data proved to be of controlling importance. A man 
who does not know the whole story either through ignorance or lack of appreciation 
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of all the material should not be roundly condemned as are the conservative justices 
in the latter part of this book. 

The interest of the writing unfortunately sacrifices the high standard of scholarship 
which the opening chapters indicate to be the aim of the author. Now that the 
supreme court battle is settled Mr. Bates’s book is largely of academic importance as 
showing the point of view of the Roosevelt administration. It is no doubt a view 
sincerely held by the author, but the reviewer feels it could be more convincingly 
portrayed by revision and expansion of the final chapters. Following the text, the 
constitution of the United States is printed; along with a table of the names and terms 
of service of the justices of the supreme court, a good bibliography, a list of cases cited, 
and a complete index. 

J. F. Davison 
Law School of the George Washington University, Washington, D.C. 


The Philosophy of Law of James Wilson, Associate Justice of the United 
States Supreme Court, 1789-1798: A Study in Comparative Juris- 
prudence. By W. F. OBERING. (Philosophical Studies of the 
American Catholic Philosophical Association, vol. I.) Washington, 
D.C.: Catholic University of America. N.d. Pp. 276. 


Tuts detailed study of the lectures and philosophy of James Wilson of the supreme 
court of the United States involves also the debt of the Anglo-American common law 
to the scholastic jurists and philosophical theologians of the Roman Catholic church. 
The doctrines of common law are said to be derived indirectly from the orderly thinking 
of the medieval writers on the canon law, who in turn had the formal training and 
philosophy of what Dean Pound calls Spanish jurist theologians. In addition, the 
influence of Grotius upon James Wilson and many other common-law writers is carefully 
traced. 

Doctrines of natural right and justice are most impressive when ascribed to divine 
origin and are indeed likely to be found in the writings of ecclesiastical jurists. In 
addition to any natural devotion to right and justice shared by the early American 
jurists, there was a delicate problem of introducing principles of the English common 
law into opinions and lectures in the United States at a time when England was 
extremely unpopular. If the rules of the common law should be found to contain the 
principles of a universal and natural justice, it would greatly simplify the work of 
American judges and writers. In this work Dr. Obering, a member of the society of 
Jesus, makes an extremely detailed study of the correspondence between the principles 
of the common law and the philosophy thereof as interpreted by Justice Wilson on the 
one hand, and the doctrines of the jurist theologians of the Roman Catholic church. 

This book deals with universal and eternal principles of right. It is in striking 
contrast to such an economic interpretation of legal history as is found in Mr. Bates’s 
recent work on the supreme court (reviewed elsewhere in this issue), where the philosophy 
of the various justices is also dealt with but from a purely utilitarian property and 
contract basis. Justice Wilson according to Mr. Bates was notable as a practising 
lawyer for his association with some of the richest men in the United States. Their 
riches were obtained primarily through land grants of doubtful, and indeed often 
fraudulent, origin. Justice Wilson himself even participated in these land-grant schemes 
to such an extent as to earn the censure of Mr. Bates. His philosophy was character- 
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ized as one for the purpose of protecting the rights of private property exclusively. 
He received his philosophical training at the University of Edinburgh, and it was 

“ generally admitted even by his enemies that he had an extremely brilliant mind. Just 
as English business interests are often identified with the principles of the Protestant 
churches in periods of national stress, so also Scottish philosophers are able to find 
philosophical justification for the rights of property so dearly valued by the Scottish 
nation. The American settlers, who imported with them the English common law, 
were largely, except in such Catholic settlements as Maryland, anti-papist, and it is a 
curious commentary on the situation, as pointed out by Dr. Obering in his introduction, 
how much that English common law really owed to the Roman Catholic jurists and 
philosophy. 

For the professional lawyer not familiar in detail with the philosophical style of 
ecclesiastical jurists, some of the opening paragraphs of the book provide difficult 
reading; but once the main topic is reached, in a setting of a wealth of reference and 
quotation from an extensive philosophical background, the style of presentation has 
the clarity and detailed discussion of a fine legal treatise. The legal utility of such a 
treatise is at this time perhaps much harder to evaluate. However, in a period of the 
sacrifice of all principles of morality in public life to the need of satisfying present 
problems in a summary fashion, a study of juristic philosophy may well be an important 
and necessary corrective. 

In this system of natural law the individual is first examined with great care and 
found to be a manifestation of the divine order of things through the individual's 
sensory perceptions and ordered thinking processes. On this fundamental premise the 
whole system of the modern world can be approved as the ordered application of 
principles of universal truth and natural law, in so far as they conform to the most 
authoritative expressions of natural right and law. Such expressions are found in the 
common law, constitutional law, and the writings of juristic philosophers, all subject, 
of course, to the test of reason. The concept of the state, under the natural law, 
comes very close to the modern ideas of Maclver’s Community. Principles of inter- 
national law, as expounded by Wilson have a modern tinge of a post-1918 type. The 
philosophical basis of the American revolution of 1776 is perhaps most interesting of all 
Wilson’s theories, for he had a concept of the personal tie through the king only, which 
is the basis of the British Commonwealth of Nations at the present time, but was 
realized only as late as 1931. The independence of local legislative bodies, which 
follows the theory of the personal tie of kingship, is an astonishing anticipation of the 
present system of British oversea legislatures. 

Certain details of the philosophy seem much less self-evident to the lawyer than 
to our juristic philosophers. For example, the position of judicial review of statutes 
at common law is still a matter of great obscurity. Property as a natural right ante- 
dating civil society is also less clearly demonstrated in the history of legal institutions. 
The great battle as to the nature of a corporation is dismissed by the juristic philoso- 
phers with very few remarks, and those of a dogmatic nature. No doubt the reality 
of the Roman Catholic church, apart from civil institutions, gives the author of the 
present work a sense of assurance, which to one not part of such an organization is 
harder to realize. 

Wilson is taken to task very sharply at times when he departs from the author’s 
concept of the true philosophy, and nowhere is this more evident than in the criminal- 
law sections of his work. The right of the state to punish for the advocacy of heretical 
and disturbing doctrines as well as the right to punish acts of disturbance, is put on a 
much higher basis than the right of reparation or communal revenge. One feels that 
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such advocacy is made a violation of the natural order of things. Such a doctrine 
comes close to that state absolution against which both Wilson and Dr. Obering have 
very valid and definite objections. 

There is a full bibliography at the end, but unfortunately no index. The volume is 
attractively and well printed but bound only in paper covers. This lawyer reviewer 
felt that a contact once more with the juristic philosophy of natural law was a comforting 
and uplifting experience, even if many of the conclusions are elusive and not for 
everyday solutions of worldly affairs. 

J. F. Davison 
Law School of the George Washington University, Washington, D.C. 


The Law of Trusts: A Statement of the Rules of Law and Equity Applicable 
to Trusts of Real and Personal Property. By G. W. KEETON. 
Ed. 2. London, Toronto: Sir Isaac Pitman. 1937. Pp. lii, 412. 
(25s.) 

Modern Equity: Being the Principles of Equity. By H. G. HANnBuRy. 
Ed. 2. London: Stevens and Sons. 1937. Pp. 1, 814. (£1 10s.) 

Bot these are second editions brought out after only two years from the time 
when the books were first published—a fact which seems to make it clear that, although 
they cover much the same ground, there was need for both of them. The changes 
which the authors have made are, in both cases, few and of no great significance. 
There is very little re-writing except that made necessary by a number of new cases 
and certain statutory changes. This course was perhaps right in the circumstances, 
though we cannot conceal the hope, especially with regard to a book so valuable as 
Mr. Hanbury’s, that when the time comes for another edition the author will be bolder 
and make such revision as the points raised in the various reviews of the first edition 
may, in his judgement, demand. 

As both authors have confined their editing merely to details, no extensive notice 
is required. Mr. Keeton has given prominence to the problem of distinguishing trust 
from contract by reference to Aschkenasy v. Midland Bank, Ltd., (1934), 50 T.L.R. 
209, and Harmer v. Armstrong, |1934] 1 Ch. 65. Weare not so sure, however, that, for 
students coming fresh to the subject, for whom this book is mainly written, the real 
problem is not slurred over by merely stating the cases without giving some analysis 
of them. A great improvement has been made by transposing the sections on per- 
petuities and unenforceable trusts, because plainly a knowledge of the former is nec- 
essary before the latter can be fully understood. We like, too, the observation (p. 129) 
that the tendency today is to support as good charitable gifts which a hundred and 
fifty years ago would not have been countenanced. All too seldom, we think, are 
students reminded that cases have to be weighed as well as counted. Re Chardon, 
[1928] Ch. 464, where a device by which a testator left money to maintain a tomb was 
upheld on somewhat novel grounds, is bound to be a case about which opinions will 
continue to differ, and the new discussion in the book as to the applicability of the 
device to charitable trusts gives a much better idea of the importance of the ruling. 
We doubt, however, whether (pp. 225-6) much light has been added to the question 
of what the term “wilful default” of a trustee means by a mere quotation of a definition; 
if one or two apt illustrations were added, it would serve to point the distinction much 


more clearly between conduct which will make a trustee liable and conduct for which 
the act provides protection. 
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The treatment of the subject of restrictive covenants is one of the best parts of 
Mr. Hanbury’s book, and it will be a matter of satisfaction that in the new edition 
the rather large number of recent English cases has been carefully noted. The point 
is now clearly made that in connexion with covenants established by a building scheme 
there must be ‘‘mutuality of obligation”, if they are to be upheld. The significant 
recent case of Hay v. Carter, [1935] Ch. 397, which holds that it is not necessary to join 
the principal debtor in an action against a surety in cases where the former is apparently 
insolvent, is properly given attention (p. 82). The comment on Re Liddell’s Settlement 
Trusts, [1936] Ch. 365, where the court assumed jurisdiction to make a personal decree 
against a defendant ordinarily resident in England but at the time of the suit outside 
the country, that equity will entertain a ‘certain optimism” as regards obedience 
to its orders seems the best way to sum up, as the author does, the effect of a case which 
at best cannot be taken to have extensive application. Space forbids us noting all the 
changes, but one or two more may be mentioned. The analysis of the difficult case 
of Re d’Angibau, (1879) 15 Ch. D. 228, is expanded to great advantage (p. 156); and 
the new comment on Re Chardon, supra (p. 194, note) stresses the difficulties of 
accepting that decision without question. On the subject of priorities, the addition 
of a new paragraph (p. 427) strengthens the text by indicating that the principles of 
agency sometimes have application in these problems; we question, however, if more 
still might not be said in this connexion, especially in view of the use Lord Wright made 
of the doctrines of agency in giving the opinion of the privy council in Abigail v. Lapin, 
[1934] A.C.491. Though that was @case under the Torrens system, it seems in principle 
to be of general application and we should have thought might usefully have been 
cited. 

G. F. Curtis 
Faculty of Law, Dalhousie University, 


The ‘‘Unauthorized Practice of Law’’ Controversy. Edited by P. H. 
SANDERS. (Law and Contemporary Problems, School of Law, 
Duke University, vol. V, no. 1, winter, 1938, pp. 174.) (75c.) 


THE mere fact that there are in the United States, according to one writer in the 
present series of articles, ‘‘approximately four hundred [and] twenty-nine committees 
on unauthorized practice of the law in addition to the national committee of the 
American Bar Association”’ (p. 35), is some indication of the extent to which the pro- 
fession in that country has felt the pressure of outside competition and taken steps to 
meet it. The nature of that competition, the claims of the competing agencies, the 
objections of the bar to such competition, and the manner in which the courts have, 
in hundreds of litigated cases, dealt with the various problems involved, furnish the 
basis for the extremely valuable collection of articles in the winter issue for 1938 of 
Law and Contemporary Problems, published by the Law School of Duke University. 

In a series of fourteen articles the editors have endeavoured to present all sides oi 
the controversy. Thus, in connexion with ‘Automobile Club Activities’, “‘Collection 
Agencies”, and “Drafting of Real Estate Instruments”, the plan adopted provides 
three articles on each topic. The first gives the point of view of the collection agencies, 
or the conveyancers themselves. This is followed by an article dealing with each 
activity from the standpoint of the bar, which is in turn followed by an article dealing 
with the manner in which the courts have dealt with activities of collection agencies, 
etc., in the cases that have come before them for adjudication. 
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In the three fields so dealt with, as in the activities of the trust company or 
“corporate fiduciary”, as it is here called (to which, significantly, only one article is 
devoted), the lawyer is losing business that was formerly conceded to him. The chief 
claim of the lay agencies is that better and cheaper work is being done, and in some 
cases work is done which before would have been left undone. As one reads the various 
articles, even though he be a lawyer, he cannot fail to be impressed by many of these 
arguments, It will not do to denounce every encroachment on the former domain 
of lawyers as “‘illegal’’ or ‘“‘unauthorized’’. While many arguments are made in the 
articles by members of the legal profession in answer to those of the lay agencies and 
specific instances are given of evils to which many seemingly innocent activities give 
rise, not only in the lay agencies themselves but in the legal profession which has to 
compete with such agencies, the most persistent, and to the present writer most valid, 
note of objection on behalf of the bar is that the direct and impartial relationship 
which should exist between client and solicitor is being broken down. Thus in ‘‘auto- 
mobile clubs” and ‘‘collection agencies’, even although lawyers be retained, the client 
is considered to be the ‘“‘agency” or the ‘‘club’’, with the result that with the tremendous 
volume of business controlled, for example, by the collection agencies, attempts to 
please the agencies and to receive more business from them, leads to “‘law list”’ rackets, 
“bonding rackets’, and to ‘‘commercial ambulance-chasing’’ on a large scale. Like- 
wise the vice which inheres in permitting realtors to draft legal instruments, or trust 
companies to draw wills, will not be found, necessarily, in a comparison of skills or 
technique, to the disparagement of the lay agencies. Indeed, as Mr. Nelson points 
out in presenting the standpoint of the realtors in drafting legal instruments, knowledge 
of law alone is not sufficient for good drafting (p.61). The big problem here is 
whether a realtor with an interest in earning a commission on the sale or lease, or a 
trust company interested in the profits arising from trust administration, can be in the 
position of an impartial adviser. For example, in how many cases will a trust company 
draw a will without wide exonerating clauses for the trustee, the person drawing the 
will ? 

The difficulty in cases of this kind is to convince the public that they need the 
independent advice which a solicitor can give. Thus, in connexion with collection 
agencies, American experience shows that the business men are solidly behind them 
and oppose any legislation to curb their activities (p. 43). The question ultimately is 
one of educating the public concerning the value of lawyers and what they can do. 
This broader problem is dealt with by Professor Llewellyn in an article as amusing as 
it is provocative: ‘‘The Bar’s Troubles, and Poultices—and Cures” (pp. 104 ff.). To 
him, any effort to deal with unauthorized practice save in conjunction with some 
“‘modern” (he believes, or says he believes, most of the bar’s methods belong to a 
“horse and buggy” era) plan to alleviate the economic condition of the bar is useless. 
His suggestions for the development of ‘‘a mass production technique” to meet the 
competition of lay agencies, of giving better service for less cost, of advertising legal 
service, will no doubt offend many lawyers. It is doubtful, however, if they will offend 
the ever-increasing percentage of the profession which is barely able to make a live- 
lihood. Whether one agrees with Professor Llewellyn or not—and it is always difficult 
to agree entirely with him—his article is highly provocative and his attempt to make 
concrete suggestions for getting more business to more lawyers for less money is one 
that required courage and should be read by anyone honestly interested in the welfare 
of his profession. 

But in addition to old lines of work ‘‘encroached"’ upon, there are problems of new 
work as yet unallocated. The article of Mr. William Hedges Robinson, jr., on 
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‘‘Appearances by Laymen in a Representative Capacity before Administrative Bodies”’ 
raises questions that the profession has ignored because of its refusal to yield recognition 
to administrative bodies as permanent parts of our legal system. Is the bar qualified 
to pre-empt the right of representation before such boards? If not, must we allow 
any person at all to appear before these bodies or should we endeavour to build up a 
new professional group of practitioners? 

It is impossible in a review to deal with all the problems presented here. Perhaps 
enough has been said to indicate the comprehensiveness and the stimulating character 
of the studies presented. Any group working on “unauthorized practice’ will find 
their work both lightened and enlightened by the present symposium. 


Cecit A. WRIGHT 
Osgoode Hall Law School. 


An Introduction to Equity. By G. W. Keeton. (Pitman’s Equity 
Series; General editor, G. W. Keeton.) London: Sir Isaac 
Pitman. 1938. Pp. xxx, 242 (17s. 6d.) 

Tuts book is the third to be published in Pitman’s equity series, its predecessors 
being Dr. Keeton’s Law of Trusts, now in its second edition, and Mr. S. J. Bailey's 
Law of Wills. The series is intended to cover all the more important branches of 
equity jurisdiction. The first five chapters of the book under review deal with the 
nature of equity, the growth of the equitable jurisdiction of the English courts, the 
relation of law to equity, and the maxims of equity. The author then ceases to be 
introductory and devotes the remainder of the book, also five chapters, to the elucida- 
tion of the following equitable doctrines—assignment of choses of action at law and in 
equity, conversion and reconversion, election, satisfaction and performance, ademption 
and rectification of instruments for mistake. 

Both in England and in the United States, the value of studying equity as a com- 
prehensive subject has been stressed in recent years on the ground that if we continue 
to teach it in separate courses, students will fail to appreciate the inherent spirit of 
equity shown by its capacity for growth and its adaptability to new situations. Apart 
altogether from the difficulty of time in dealing with such important subjects as trusts, 
administration of assets, mortgages, specific performance, injunctions, efc., as one 
subject, the reviewer from his experience in teaching equitable subjects does not share 
the view that students should study these adverse and often unrelated topics together 
in order to catch ‘‘the spirit of equity”. Indeed, has equity today a greater capacity 
for growth than common law? Dr. Keeton does not think so and reminds us that 
“for several centuries, Equity has been built up in precisely the same way as the 
Common Law, by analytical reasoning and analogies which are the distinctive character- 
istics of the doctrine of judicial precedent, interrupted with increasing frequency in 
modern times by legislation” (p. 5), that Lord Eldon’s chancellorship marked the end 
of the creative period of equity, and that “‘if it is possible today to draw a distinction, 
it might be argued that the Common Law isa more flexible system than Equity” (p. 37) 
in support of which he cites Hambrook v. Stokes, [1925] 1 K.B. 141, Re Polemis, (1921) 
3 K.B. 560, Donoghue v. Stevenson, (1932) A.C. 562, and he might have added Flint v. 
Lovell, [1935] 1 K.B. 354. 

The author suggests in his preface (p. v) that a perusal of his book will show a 
basic unity between the more important branches of equity jurisdiction, probably 
attributable to historical development. This unity lies in the view that equitable 
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procedure has always been in personam and not in rem (pp. 6,7). In their inception 
equitable rights were undoubtedly personal, but these rights have developed, putting 
aside altogether the debated nature of the right of the cestui que trust, into equitable 
estates in land in the case of mortgages and restrictive covenants. As the present 
chief justice of Canada (then Duff J.) said in Forth v. Alliance Investment Co., (1914) 49 
S.C.R. 384, at p. 390: ‘Primarily the equitable rights were rights in personam, but 
the peculiar nature and efficacy of the remedies available in the Court of Chancery 
for the enforcement of such rights together with the effect of the equitable doctrine of 
notice, in enormously widening the field over which rights in personam would otherwise 
have been enforceable, eventually led in certain cases to such rights being regarded as 
jura in re and protected as rights of ownership.”” There does not appear to be any 
basic unity linking the doctrines governing the administration of estates such as con- 
version, election, and satisfaction with the doctrine of rectification and none of these 
depends upon the distinction between in personam and in rem jurisdiction. The only 
unity underlying the diverse and otherwise unrelated topics of law which we call equity 
is that they originated and developed until the Judicature Acts in the court of chancery; 
and, if it is necessary to define equity, Maitland’s definition even at this date is the 
most complete and satisfactory. Prior to the Judicature Acts the history of equity 
is the history of the court of chancery. The story of the origin of this court, its pro- 
tracted conflict with, and eventual triumph over, the common-law courts, the growth 
of equity, the final fusion of the courts of law and equity, and the relation between law 
and equity are admirably portrayed by the author. The effect of the Judicature Acts, 
particularly with respect to ‘‘the conflict or variance”’ rule, is, in the reviewer’s humble 
opinion, the most lucid exposition yet given of this topic most troublesome to students. 

There is a growing demand especially among students and teachers, for texts of 
this type. Undoubtedly this series will grow in number of volumes, and the individual 
volumes already published, as in the case of the author’s work on trusts, will go from 
strength to strength through many editions. With this sincere belief, the reviewer 
has the presumption to make the following suggestions. In the first place, those 
portions of the present text dealing with administration of assets might in future be 
included in the book on wills. Secondly, the chapter on rectification might find a 
more congenial abode in a new text on equitable remedies covering specific performance, 
injunctions, and relief from mistake. Finally, in the next edition of the text under 
review, the history of the court of chancery might be expanded, and such cases as 
Ellerman Lines v. Read, (1928) 2 K.B. 144 and Re Vocalion, [1932] 2 Ch. 196, illustrating 
the present attitude of English courts to proceedings in foreign jurisdictions, and 
Attorney-General v. Sharp, [1931] 1 Ch. 121, illustrating the power of the court to 
enforce the criminal law by injunction in certain cases, be added. 


K. G. MorDEN 
Osgoode Hall Law School. 


A Text-Book of the Law of Tort. By P. H. WInFieLp. London: Sweet 
and Maxwell. [Toronto: Carswell Co.] 1937. Pp. xl, 728. 
(£1 10s.) 

Cases on the Law of Tort. By P. H. Winrfiectp. London: Sweet and 
Maxwell. (Toronto: Carswell Co.} 1938. Pp. xvi, 303. (15s.) 





REviEws OF Books 243 


Clerk and Lindsell on the Law of Torts. By Sir C. OpGERs, J. CHARLES- 
worTH, D. A. MACFARLANE, J. R. JONEs, and N. BLACK, under 
the general editorship of H. Potter. Ed.9. London: Sweet and 
Maxwell. [Toronto: Carswell Co.] 1937. Pp. cxlii, 900. (£2 
10s.; with Chitty’s Contracts, £4 10s.) 

A Summary of the Law of Torts or Wrongs Independent of Contract by 
Sir Arthur Underhill. Edited by R. Sutron. Ed. 13. London: 
Butterworth and Co. 1937. Pp. Ixxx, 394, (33). 

The Responsibility for Offences and Quasi-Offences under the Law of 
Quebec. By G. V. V. NicuHotis. (McGill Legal Studies, no. 1.) 
Toronto: Carswell Co. 1938. Pp. x, 164. 

For many years the appearance of even a new edition of a text-book on the law 
of tort has been an event of some importance. The appearance of four volumes in a 
short space of time leaves the profession under heavy obligations. Of these volumes, 
Dr. Winfield’s Text-Book is, without a doubt, the most noteworthy. Without in any 
way minimizing the value of the other publications, it seems to us that recent decisions 
call for interpretation by an author who is not shackled by the limitations of editing a 
well-known text; and few persons are better qualified for this onerous task than is 
Dr. Winfield, for he enjoys an international reputation in this field which is richly 
deserved. His earlier studies have whetted our appetite, and the present volume 
does not disappoint our expectations. Not only is his point of view refreshing and 
stimulating, but, in addition, his incisive and humorous style removes much of the 
mystery and enables us to place tort problems in their proper setting, so that we may 
avoid the common error of regarding legal discussions as exercises in dialectic rather 
than as attempts to adjust the conflicting interests of human beings. 

One of the great difficulties which confronts anyone who takes his reputation in 
his hands and writes a text-book on the law of tort, is that of arrangement. English 
books have generally adopted a common form which, although it may be admirably 
suited to the needs of the practitioner, seems to us less well adapted to those of the 
student. Dr. Winfield has seen fit to follow the common form. He begins by dealing 
with the two competing theories as to the foundation of liability in tort, that is to say, 
whether there is a law of tort, or a law of torts. Having accepted the former, he 
proceeds to discuss the general conditions of liability and the conditions which negative 
liability. Then follow chapters on capacity, remedies, and joint-tortfeasors. The 
balance of the treatise deals with the various classes of tort. Although we admit the 
necessity of some discussion of general principles of liability, we are not convinced that 
the student will appreciate the significance of much that appears in the first 200 pages 
until he has thoroughly digested the rest of the volume. Not only does the present 
arrangement tend to emphasize concepts rather than interests, but it also interferes 
with the symmetry of presentation which the learned author sought to achieve. For 
example, the ‘‘rescue cases’ are included under the rubric volenti non fit injuria, but, 
since “‘they straddle three branches of the law’’ (p. 38), long digressions are necessary 
which anticipate questions dealt with at a later stage. The solution of such difficulties 
may perhaps lie in postponing the discussion of many of these issues until the basic 
principles have been presented to the student. This method would not only preserve 
symmetry of arrangement, but would also avoid a certain amount of overlapping. 

Apart from matters of arrangement, the learned author's treatment of the various 
forms of tortious liability will undoubtedly find favour both with the student and with 





244 Tue University or Toronto LAw JOURNAL 


the practitioner. With few exceptions, the heads of liability are dealt with in a manner 
which leaves little scope for adverse criticism. We may, at times, disagree with the 
solutions suggested, but that is inevitable in a field where controversies on almost 
every point are usual rather than extraordinary occurrences. In this connexion, Dr. 
Winfield has rendered a distinct service in disclosing the numerous issues, many of 
which we have come to regard as more or less settled, which are still subject to review. 
Donoghue v. Stevenson had jarred the practitioner out of his complacency. Professor 
Winfield does little to restore his tranquillity; and few teachers of tort will regret the 
change in attitude, for if the majority of the rules are still flexible and it is still possible 
for courts to give more adequate protection to human interests without the mental 
struggle involved in overruling or departing from an established precedent, the future 
of tort is a bright one indeed. On the other hand, there is much in this treatise which 
will give the teacher occasion to pause and reconsider his own approach, for it may 
well be that, in our preoccupation with the subtleties of legal doctrine, we have fallen 
out of step with the law in action. Thus, for example, in dealing with causation, the 
learned author points out that “writers of text-books and articles attached more im- 
portance to [the Polemis Case] than did counsel and judges’’ who “‘simply ignored it’’ 
(pp. 75-6). While the author does not hesitate to criticize judgements which appear 
to him irreconcilable with general principles and with phrases, tags, and maxims which 
are misleading, nevertheless he recognizes that the hope of future development lies in 
working within the existing framework, and that to lay down principles in vacuo without 
regard for the inclinations of the judiciary may well bar the way to much needed 
advances in the immediate future. 

The limitations imposed on a reviewer preclude the possibility of examining the 
numerous points of controversy in a treatise such as this and of offering proof that the 
author has failed to justify his acceptance of one or other of the current theories on 
any point. In many instances there is much to be said on both sides and in the final 
analysis one’s personal opinion is probably affected by that unexpressed premise to 
which the late Mr. Justice Cardozo referred. This state of affairs is especially true 
in tort. Consequently, we do not propose to quarrel with Dr. Winfield on matters 
of doctrine generally. We should, however, like to draw attention to several points 
which, in our opinion, might be dealt with in a future edition, for the tremendous 
judicial and legislative activity in tort will undoubtedly make a new edition necessary 
within the next year or two. At p. 30, there is a brief comment on the surgeon's 
legal position in the performance of an operation. That problem has been dealt with 
by Canadian courts in at least three cases (Kinney v. Lockwood Clinic, |1931] O.R. 
438; [1932] O.R. 141; Marshall v. Curry, [1933] 3 D.L.R. 260; Mulloy v. Hop Sang, 
[1935] 1 W.W.R. 714), a discussion of which would throw some light on a question 
on which there seems to be little English authority. In dealing with the liability in 
tort of the crown and its subordinates, the distinction might have been made between 
those governmental agencies which are protected by the shield of the prerogative and 
those not so protected, and reference might have been made to G. E. Robinson, Public 
Authorities and Legal Liability. Similarly, reference might have been made (p. 121) 
to Professor A. L. Goodhart’s essay on the legality of the general strike in 1926. The 
chapter on trespass to the person would present a more complete and coherent picture 
if, even at the cost of repetition, comments on the defences were included. In the 
same chapter, we should have expected to find, at least in a foot-note, the case of 
Burns v. Johnston, {1916) 2 Ir. R. 444. Professor Winfield's comments in a future 
edition on the recent Australian case of Cowell v. Rosehill Racecourse, (1937) 56 C.L.R. 
605, should be especially interesting in the light of his views on Hurst v. Picture 
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Theatres, {1915} 1 K.B. 1. The cursory treatment of Elias v. Pasmore, [1934] 2 K.B. 
164, and the failure even to mention such cases as Thomas v. Sawkins, {1935} 2 K.B. 
249, and Duncan v. Jones, [1936] 1 K.B. 218, are rather surprising. The chapter on 
negligence could be considerably expanded with profit to the student; and we agree 
with the author that much of the material in the chapter on dangerous chattels might 
well be transferred to the chapter on negligence. In addition, a text-book which 
pays so much attention to the laws of other jurisdictions ought not to overlook the 
statutes in many common-law jurisdictions modifying the rules of contributory neg- 
ligence, for which Dr. Winfield seems to have no great love. In this connexion, it is 
rather unfortunate that The Eurymedon, {1938] 1 All E.R. 122, was not decided until 
after this treatise appeared. The concluding paragraphs in the chapter on conspiracy 
might have contained a reference to De Jetley Marks.v. Lord Greenwood, (1936) 1 All 
E.R. 863. We have noted only a few small errors. The report reference to Andreae v. 
Selfridge is incomplete (p. 472); Flower v. Ebbw Vale Steel Co., 1936] A.C. 206, does 
not appear in the table of cases, although it is discussed at p. 147; Taggart v. Innes 
(p. 116) should be quoted 12 U.C.C.P. 77. 

In conclusion, we should like to say that the author's reference to articles in law 
journals and to cases in other jurisdictions is indicative of the wider approach to legal 
problems which we have come to expect from scholars who recognize that law is not 
the private preserve of a closed profession but rather that it is the mechanism of social 
progress. 

Professor Winfield’s case-book contrasts strangely with his text-book. While the 
latter volume represents a distinct contribution to scholarship, the former leaves much 
to be desired. It is rather difficult to appreciate the purpose which the case-book is 
intended to serve. As the learned editor states, ‘‘this selection of cases is designed 
primarily as a companion book” to his text-book. That he understands fully the 
various objects which a teacher may have in mind in preparing a case-book appears 
clearly from the preface. However, it is not clear that Professor Winfield had any 
definite convictions as to the use which he would make of the material included in 
this volume. It is obvious that he does not intend to follow the American and Canadian 
scheme or to use the case-book in the way in which American and Canadian teachers 
use similar selections; that is to say, he does not expect the student to read assigned 
cases and to extract from them the substance of the legal principles involved therein. 
It would appear, then, that the volume is intended to serve as a basis for classroom 
discussion. If this be so, it seems to us that the discussion of 77 cases falls far short 
indeed of what we in Canada have come to expect of students. In addition, we fear 
that the editor’s decision ‘‘so far as possible, to give extracts from one judgement only”, 
cannot but convey to the student a faith in the simplicity of the law which, as Professor 
Winfield demonstrates in his text-book, is unwarranted. 

We have always regarded the use of a case-book in the law school as no more 
than a method of pedagogical technique, and every teacher must determine for himself, 
in each course in the curriculum, the method best adapted to his needs. In our 
experience, English case-books fall far below the standard of those used in Canada 
and in the United States. It may be that Professor Winfield’s experience has proved 
to him the value of the method of selection, arrangement, and editing which he has 
adopted; but if this be the case, we would respectfully suggest that he indicate more 
clearly what his experience has been and how the use of such a selection of cases has 
enabled him to make such a profound impression on his students. 

The practitioner not only in England but also in Canada has been wont to turn 
to Clerk and Lindsell as an old friend and only infrequently has he been rebuffed. 
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However, in the decade which followed the eighth edition, the ‘‘old friend’’ had lost 
some of his sprightliness. Events were moving too fast in many instances to make the 
older editions a reliable guide, for, as Dr. Potter points out, ‘‘modern developments 
have thrown the emphasis rather on recent authorities, and the older cases cannot 
always be relied upon for any question of principle” (p. 2). It is therefore with un- 
alloyed pleasure that the profession greets the appearance of the ninth edition. In 
order to ensure the full treatment of each topic, which is desirable in such a treatise, 
the distinguished editor-in-chief, Dr. H. Potter, has surrounded himself with a group 
of able collaborators, including Dr. J. Charlesworth whose writings are known to every 
student of tort. The result has been a thorough revision of the material, with the 
emphasis on expert treatment, rather than on homogeneity. In a work which is rapidly 
reaching the proportions of an encyclopaedia, this is not objectionable, especially 
since the primary purpose of the editors is that it should serve as a book of reference. 

What may perhaps be regarded as the more academic topics, the editor-in-chief 
has reserved for himself. Thus, he has contributed the introductory chapter and the 
chapters on damage and negligence. However, his attempt to state the general principles 
of liability in the introduction is not an unqualified success. Indeed, the substance of 
the chapter indicates uncertainty in the author's mind as to whether the practitioner 
will welcome a taste of modern jurisprudence; and the conflict between the “‘rights”’ 
approach and the ‘‘interests’’ approach probably represents an attempt to make the 
medicine more palatable. Since the attitude of the editor-in-chief seems to have been 
that ‘‘it cannot be the province of a general text-book on tort to do more than make 
some attempt at classifying some of the more important authorities’ (p. 127), we 
question the utility of exceeding, in an introductory chapter, the limits set by the 
original authors. The chapter on damages is especially stimulating, and we should 
particularly welcome an article dealing at length with Dr. Potter’s views on the 
Polemis Case (pp. 127 ff.), which suggest other points of view than those commonly 
argued. 

The contributions of Sir Charles Odgers preserve the long connexion of that name 
with the law of defamation; and a former editor, Mr. D. A. Macfarlane, is also well 
represented, For the teacher, one of the most encouraging signs is the frequent refer- 
ence, in a volume of this nature, to articles in law journals, a state of affairs which we 
hope indicates more cordial relations between the academic and the practical lawyer, 
between whom, as Sir Wilfrid Greene M.R. recently said, ‘‘nothing could be more 
unjustified than mutual criticisms” (Journal of the Society of Public Teachers of Law 
(1936), at p. 14). 

What Clerk and Lindsell has been to the practitioner, Underhill has been to the 
beginner, and the circumstances which made necessary the preparation of a new edition 
of the larger treatise also rendered advisable the revision of the student's text. In 
entrusting the task to Mr. R. Sutton, it seems to us that the publishers have not only 
ensured the maintenance of the high standard achieved in earlier editions, but have 
also taken advantage of the editor’s intimate acquaintance with the intricate problems 
of the forms of actions so common in early tort cases. We therefore expected that 
Mr. Sutton would introduce into the text some of the “historical learning” which 
Professor Winfield rightly regards as essential to the proper understanding of decisions 
in this field. However, the editor has preferred to preserve the essential characteristics 
of the original text and he expresses the hope that the new edition ‘‘will still be Under- 
hill on Torts’. On the whole, this appears to be the course of wisdom. While we can 
sympathize with the desire of a publisher to produce new editions of well-known 
treatises of established reputation, we have often felt that the advantages of bringing 
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such treatises up to date are to some extent offset by serious disadvantages. On the 
one hand, some legal writings are peculiarly the product of an author's personality 
containing a forceful expression of his own opinions to such a degree that revision of 
his work utterly destroys its individuality. On the other hand, the conscription of 
outstanding scholars for these tasks renders it unlikely that they would make their 
own views available to the student in publications in which they are not cabined and 
confined by editorial limitations. Since our views are not shared by the publishers, 
it seems to us that there is ample justification for Mr. Sutton’s approach to his task 
in the present volume and that his hopes have been realized in a high degree. 

The chief alteration in arrangement has been made in relegating to a new part 
(part 11) such questions as vicarious liability, employers’ liability, and other miscel- 
laneous matters. Whether it is advisable to include in this part the discussion of 
remoteness of damage when negligence is dealt with some two hundred pages earlier 
is a matter on which we feel grave doubts. We can only account for this departure by 
presuming that the arrangement has been dictated by the editor’s teaching experience. 
With respect to the contents generally, it is rather surprising to find how many cases 
are included in such a small volume. Obviously, the treatment of the various problems 
must be short and often propositions are stated more dogmatically than the relevant 
decisions warrant. Nevertheless, as an introductory text, the new edition of Underhill 
fulfils its function, and, in addition, many a practitioner will appreciate its value as a 
book in which he can find general principles stated concisely and clearly. 

To many students of the common law, the sections of civil codes dealing with 
delictual responsibility must often seem like canals built to avoid the dangerous rapids 
and whirlpools which we call tort. | Unfortunately, however, the student's preoccu- 
pation with the immediate and pressing problems leaves him with little time or patience 
for ascertaining how effective are the solutions devised by other legal systems. In 
addition, his enthusiasm for the investigation of foreign systems is not infrequently 
cooled perceptibly when he is confronted with the task of examining treatises and 
monographs intended primarily for the practitioner. In these circumstances Mr. 
G. V. V. Nicholls’s study of civil responsibility fills a much-felt want. Not only do 
the simplicity and clarity of presentation at once appeal to the common lawyer, but 
the numerous comparisons with developments in his own system serve as guiding lights 
to prevent his straying from the main path. Although such chapter headings as 
“responsibility on proof of fault” and ‘responsibility on presumption of fault’’ may at 
first ring strangely in his ears, he will soon recognize familiar concepts. The ‘‘reason- 
able man”’ meets his vis-d-vis—le bon pére de famille (p. 21). Principles relating to the 
use of property are stated in a manner strikingly like the rules relating to nuisance. 
The discussion of the liability of a master for the acts of his servant calls to mind well- 
known decisions in the common law. But, at the same time, there are significant 
distinctions which must not be overlooked. The doctrine of abus des droits (a term 
which the author dislikes) (pp. 23 ff.) opens up new vistas. Defamation is not only 
an injury to reputation, but also to ‘‘feelings and sensibilities’. Absolute privilege in 
defamation is more restricted than in the common law, and the whole discussion of 
this topic is especially interesting in view of the decision of the judicial committee in 
O'Connor v. Waldron, [1935] A.C. 76. 

The author’s conclusions make rather uncomfortable reading for disciples of 
codification. In his opinion, the relevant articles of the civil code ‘‘can no longer be 
said even to summarize adequately the content of the law. Indeed, in Quebec, with 
the welter of common and civil-law doctrines and the opposing theories within the 
civil law itself, the temptation is to say that the law of responsibility is uncodifiable’’ 
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(p. 186). In conclusion, we should like to congratulate the law faculty of our sister 
university on the auspicious beginning it has made in fufilling the terms of the Wurtele 
Bequest. It could hardly have been more fortunate in its first publication, for Mr. 
Nicholls’s clear exposition will attract the attention of all serious students. It is a 
pleasure to welcome him to the ranks of legal writers in Canada. For a first effort, 
the essay is singularly free from error. We should, however, like to draw the author's 
attention to the ninth edition of Salmond on Torts (p. 33). 
J. FINKELMAN 

Law Building, University of Toronto. 


The Interstate Commerce Commission: A Study in Administrative Law 
and Procedure. By I. L. SHARFMAN. Part IV. New York: 
Commonwealth Fund. 1937. Pp. xiv, 550. ($4.50) 

Tuts fourth and last volume of Professor Sharfman’s study of the interstate 
commerce commission brings to a close a work which is exhaustive in its scope and 
exemplary in its execution. In dealing with the commission’s organization and pro- 
cedure, the author gives detailed attention to the human side of the administrative 
process. Patronage considerations have influenced appointments to the commission 
(p. 22) and, more recently, pressure of states and regions has begun to be felt (p. 26). 
Nevertheless, the dominant emphasis has been on character, training, and experience. 
A tradition of re-appointment has enabled the commission to maintain “‘its historic 
status as a tribunal composed not only of qualified but of experienced men” (p. 42). 

The commission's expanding jurisdiction has necessitated additions to its member- 
ship and staff (pp. 7-11); but, even so, its heavy administrative burden has compelled 
delegation of authority to individual commissioners and to boards of employees; the 
right of review of decisions has, however, been carefully guarded (pp. 60-2). Flexibility 
in administration has been promoted by allowing the commission to divide its member- 
ship into divisions (p. 49), and, in line with this expedient, its staff has been grouped 
into bureaus, each of which handles specific matters (pp. 64-146). An interesting 
aspect of organizational changes is that they have largely been the result of the com- 
mission’s own recommendations. After discussion of the pressure of the administrative 
burden on the commission and proposals for its reorganization, Professor Sharfman 
concludes that radical changes would not be justified. He does advocate, inter alia, 
functional organization of the bureaus, a larger measure of delegation to individual 
commissioners and boards of employees, and organization of the commission's divisions 
according to transport agencies (pp. 277-341). 

The commission has been left relatively free to fashion its own practice and 
procedure subject, however, to certain statutory requirements, among which notice 
and hearing are the most important. This ‘‘relative freedom in procedural matters, 
corresponding to the large discretionary authority vested in it with respect to matters 
of substantive policy, has been exercised, as designed, both to effect proper dispatch 
of business and to serve the ends of justice” (p. 254). The procedural processes of 
the commission, enabling it to deal realistically with complex matters and yet safe- 
guarding essential private rights, have been significant, however, because of its adminis- 
trative independence—‘‘the very cornerstone of its highly creditable and substantial 
performance of half a century”’ (pp. 261-2). 

In a concluding chapter, Professor Sharfman makes a point to which the legal 
profession in Canada and men in its public life might well pay particular heed; and that 
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is, that the record of the interstate commerce commission ‘“‘has clearly demonstrated 
that there is no basic conflict between regulation by an administrative tribunal and the 
preservation of essential legal values” (p. 387). 

Bora LASKIN 
Toronto. 


The Law Affecting Police and Public. By GERALD ABRAHAMS. With an 
introduction by D. MAXWELL Fyre. London: Sweet and Max- 
well. 1938. Pp. xviii, 215. (15s.) 


Few persons today can examine the law relating to the duties and powers of the 
police without conflicting emotions. On the one hand, there is the interest of every 
honest citizen in suppressing crime; on the other, there is the fear that the extension 
of the powers of the police may interfere with freedom of speech and freedom of 
assembly. This conflict, if it is to be resolved rationally, calls for a full discussion of 
all phases of the problem. In this connexion, Mr. G. Abrahams’s study has appeared 
at a most opportune time. Departing from time-honoured classifications in tort and 
crime, the author examines the law from the functional, rather than from the con- 
ceptual point of view—a fact which is emphasized by such chapter headings as ‘‘the 
arm of the law”, ‘‘the liberty of thesubject”’, “the man in the street’, ‘‘the Englishman's 
castle’. History, common law, and statute are illuminated by practical experience 
to present a comprehensive picture. The citizen and the policeman both gain the 
sympathetic attention of the author, and a clear account is given of the burden of the 
law-enforcing agencies. 

We regret that Mr. Abrahams has so far bowed to tradition and has confined his 
criticisms largely to a prologue and epilogue. The style of his introductory chapter 
ranks with the best in modern legal literature; and had he continued in the same vein 
throughout we should have had a legal classic. As it is, the usefulness of the volume 
has been put clearly in the introduction by the learned recorder of Oldham: ‘‘To the 
practising lawyer it will be a boon. . . . The police officer of every rank will find an 
invaluable assistance. . . . Politicians and social students will be able to give a new 
reality to speeches or writings on liberty and rid themselves of hazy platitudes which 
have bored so many audiences in the past.” 


J. F. 


Civitas Dei. By L. Curtis. Vols. II and III. London: Macmillan 
and Co. [Toronto: Macmillan Co. of Canada.] 1937. Pp. xliv, 
557; xii, 131. ($3.75; $1.65) 


In 1934, Mr. Curtis published a book entitled Civitas Dei, which was apparently 
intended as a study separate and complete in itself. In the volumes here under review, 
however, he has developed the principles established in the earlier book and has set 
them against a broader historical background; and the three volumes, therefore, make 
up a work which deserves and requires to be considered as a whole. The entire study, 
as the author has himself explained, embodies ‘‘an attempt to discover a guiding 
principle in public affairs’. In the first volume, Mr. Curtis sets forth his principle in 
its origin among the religious and political struggles of antiquity. In the second 
volume, he presents an analysis of the development and present position of world 
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affairs; and in the third and final volume he attempts to apply his principle to the 
problems of modernity. 

Mr. Curtis’s own definition of his purpose, which has been quoted above, might 
possibly mislead some people respecting the nature of his work. Civitas Dei is not a 
philosophy of history as the phrase is ordinarily understood; it makes no attempt, even 
within its relatively smaller scale, to rival the works of Marx, Spengler, and Toynbee. 
To the historical erudition of these scholars Mr. Curtis makes no pretence; and, indeed, 
his second volume, which attempts to explain the origins and character of the existing 
world situation, is largely a simple, factual narrative, with a minimum of explanation 
and comment. The absence of these theoretical considerations is the natural result 
of the author’s peculiar purpose. Mr. Curtis is not primarily concerned to abstract 
and to set forth the laws of human development, either by the method of comparing 
the life courses of different cultures, or by the method of analysing successive stages of 
human development. It is not the causation of the events of the past, but the conscious 
determination of the events of the future, which is his main concern. ‘In my own 
mind”, he says, “the conviction has grown that, by taking thought, we can learn to 
master our fate.” 

According to Mr. Curtis, the ‘infinite duty owed by men to each other” is the 
“operative principle’’ of the good society. In the exercise of these paramount obliga- 
tions, men can equally contribute to improve the quality and to increase the goodness 
of their fellows; and the state ought to exist as a medium through which these duties 
can be most adequately performed. The principle of authority is inimical to the 
exercise of these duties; the principle of the commonwealth will alone permit of their 
fulfilment. And these fundamental propositions have a divine sanction, for ‘‘the 
principles of society which Jesus propounded on the hills of Galilee were those of a 
commonwealth, not of a kingdom”. The guiding principle of the commonwealth has 
as yet been imperfectly realized, for it has been confined to cities and national states. 
Even so, the national commonwealths have been more virtuous than the authoritarian 
states; as Mr. Curtis says, ‘“‘the national commonwealth has done much to promote 
the sense of duty in men to each other’. Of necessity, however, the developing sense of 
public duty within the national state must always be checked and limited by racial or 
territorial considerations, The goal, therefore, of the good society, is a world common- 
wealth, to be organized apparently on federal lines. 

It will surprise nobody who is already acquainted with Mr. Curtis’s work to learn 
that the existing members of the British Commonwealth are expected to play essential 
roles in cutting the bonds which impede humanity from the realization of this ideal. 
These ‘“‘small and remote’’ communities are expected, in Mr. Curtis's somewhat un- 
happy metaphor, to perform the part played by Aesop's mouse in releasing the lion 
from the net; and of all possible candidates for this office, Australia and New Zealand 
are regarded as unquestionably the most promising. These Dominions, which hold the 
key to the door which imprisons mankind, must unite with Great Britain to form the 
nucleus of the new world commonwealth; and, interestingly enough, this nucleus of 
the coming world federation for the promotion of man’s duty to his fellows, would find 
its ‘first material interest’’ in the maintenance of the route through the Mediterranean, 
the Suez canal, and the Red sea. Other nations, equally interested in the route from 
west to east, would, Mr. Curtis hopes, agree to enter the new international state; ‘‘and 
it may well happen that Canada may prove the bridge whereby the people of America 
may pass from national isolation to partnership in a world commonwealth’”’. 

Unfortunately, so Mr. Curtis believes, the first beginnings of the international 
commonwealth are blocked by the existence of Dominion status. The Dominions are 
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not yet national commonwealths, for they have not yet accepted in unequivocal terms 
the responsibility for peace and war. The possession of a foreign policy is thus the 
attribute of rectitude which the Dominions conspicuously lack; and, as Mr. Curtis 
puts it, ‘the only government in the British Empire which is paying serious attention 
to the task of preventing a world war is that of Great Britain’. In order to co-operate 
with Great Britain in these pious endeavours, the Dominions must obtain the essential 
prerequisite of a foreign policy; and to develop foreign policies, they must presumably 
renounce Dominion status. This, however, would be merely the prelude to their 
rededication, in the new world commonwealth, to the task of promoting the infinite 
duty of each to all. 

The work is written with great sincerity and thoughtfulness. It is inspired and 
pervaded with a fervour of moral purpose; and this high religious seriousness is at once 
the strength and weakness of the book. It will scarcely fail to impress many readers; 
but, on the other hand, it is calculated to increase the annoyance of those who will 
inevitably dissent from Mr. Curtis’s views. The calm confidence with which the 
author identifies certain institutions and policies as the proper and efficient instruments 
for the realization of a divine plan, will astonish people who question both the political 
efficacy and the moral excellence of the means upon which Mr. Curtis relies. 


University of Toronto. D. G. CREIGHTON 


Glaister’s Medical Jurisprudence and Toxicology. Edited by J. GLAISTER. 
Ed. 6. Edinburgh: E. & S. Livingstone. [Toronto: Macmillan 
Co. of Canada.] 1938. Pp. xiv, 747. ($7.50) 

Tuts is a work which enjoys an established reputation in the field of medical 
jurisprudence. The sixth edition maintains its high standard and reputation, and its 
value is enhanced by a number of major improvements and additions. It is interesting 
to note that the present editor is qualified in the professions of medicine and law—a 
dual training which has been of the greatest value. The physical properties of this 
edition compare favourably with those of the fifth edition. The deletion of consider- 
able obsolete and relatively unimportant material has made it possible to reduce the 
length of the book and also to include considerable invaluable new data. Changes 
in the printing, particularly in the use of a more extended type face, have produced a 
more readable volume. 

The chapter on the identity of the dead contains a description of the new methods 
of identifying dismembered remains which were employed so successfully in the Ruxton 
case. The application of blood-grouping to medico-legal work is described: these 
tests may be used to narrow down the individuals from whom a given blood-stain may 
have been derived, and they may also assist in the determination of paternity. In 
view of the fact that grouping of seminal fluid is such a relatively new procedure, it 
would perhaps have been of value if the author had seen fit to devote more than a 
paragraph to this test. The chapter on examination of hairs and fibres has been 
amplified, particularly by the addition of a new descriptive plate. Brief mention is 
made of the use of ultra-violet light in the detection and distinguishing of certain 
stains. The subject of food-poisoning has been revised, and has been placed in a 
separate chapter. The section on lunacy practice has been augmented by a brief 
description of the English Mental Treatment Act, 1930, under which new methods of 
committing mentally afflicted persons were introduced. Lawyers and doctors will 
continue to find Glaister’s Medical Jurisprudence and Toxicology a ready and authori- 
tative treatise. K. G. Gray 
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Civil Liberties and Industrial Conflict. By R. N. BALDWIN and C. B. 
RANDALL. Cambridge, Mass.: Harvard University Press. 1938. 
Pp. [vi], 139. ($1.50) 

Proceedings of the Fourth Midwest Conference on Industrial Relations 
held at the University of Chicago, October 12, 1937, by the Industrial 
Relations Association of Chicago and the School of Business of the 
University of Chicago: Problems of Collective Bargaining. Edited 
by R. W. Stone. (Studies in Business Administration, vol. VIII, 
no. 2.) Chicago: University of Chicago Press. 1938. Pp. x, 84. 

The National Labor Relations Act: Its Scope, Purposes, and Implications. 
By W.H.Spencer. Chicago: University of Chicago Press. 1935. 
Pp. x, 98. ($1.00) 

Problems in Labor Relations: A Case Book Presenting Some Major 
Issues in the Relations of Labor, Capital, and Government. By H. 
FELDMAN. New York: Macmillan Co. [Toronto: Macmillan Co. 
of Canada.| 1937. Pp. xl, 353. ($2.00) 

Industrial Assurance: An Historical and Critical Study. By Sir A. 
WILson and H. Levy. With a preface by Sir A. Witson. Oxford 
University Press. 1937. Pp. xxxiv, 519. (21s.) 

THE concern of the universities with industrial relations and with industrial law 
has entered a new phase. Formerly, business men and labour leaders regarded the 
views of teachers of law and of economics as academic and as lacking a sound basis in 
practical experience. Today, the universities have accepted the challenge by calling 
upon the leaders of the industrial community to present their ‘‘realistic’’ opinions 
before an audience of persons equally ‘realistic’ in its outlook. Two of the publica- 
tions under review contain the addresses delivered before such assemblies, one sponsored 
by Harvard University, the other by the School of Business of the University of Chicago. 
The scheme in the former case was to invite two apostles of widely divergent points 
of view to present their opinions independently, neither having heard or read the 
other’s statements, and neither having an opportunity to question or cross-examine 
the other. In the second case, the occasion was the fourth midwest conference on 
industrial relations, at which, of course, each speaker was required to uphold his beliefs, 
in the public forum. On the whole, a study of the two volumes, leaves the impression 
that the second method lends itself to clearer thinking. In addition, it seems to 
create a feeling of tolerance and responsibility which is conspicuously absent in the 
lectures delivered at Harvard University. This difference in attitude may be due in 
some measure to the fact that the speakers in the latter instance are both so closely 
involved in the conflict that their vision is obscured; but we feel that the cause of 
industrial peace would have been furthered if they had had more direct contact with 
each other. Mr. R. N. Baldwin, as director of the American Civil Liberties Union, 
and Mr. C. B. Randall, as vice-president of the Inland Steel Company, have had bitter 
experiences with industrial warfare which they are unable to forget; each sees only his 
side of the picture. Mr. Baldwin’s thesis is that, ‘‘while civil liberties to speak, publish, 
and assemble may be justly regarded as desirable ends in themselves, they are also 
the means for non-violent progress” (p. 3). This thesis he defended in two lectures, 
one on organized labour and industrial democracy, and the other on public opinion 
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and industrial strife. In both, he shows how the attack on civil liberties is the almost 
inevitable concomitant of the suppression of industrial warfare; and, since the obvious 
inference is that civil liberties are the very lifeblood of democracy, it follows that the 
protection of such liberties is essential if democracy is to survive. On the other hand, 
Mr. Randall stresses the civil liberties of management and of the individual worker, 
whose ‘‘rights’”’ are, in his opinion, detrimentally affected by trade-union activities 
which ensure no compensating benefits. While it may, perhaps, be of some value to 
have these divergent views set down side by side, we feel a keen sense of disappointment 
in the wasting of an opportunity to give positive leadership. Not only did the speakers 
fail to make any constructive suggestions, but their method of presentation, especially 
in the case of Mr. Randall who so freely employs the style of Mark Anthony, is to be 
deplored. 

As we have already pointed out, the addresses delivered at the Chicago conference 
are of a different order. The speakers represented are Mr. C. Fahy, Professor C. R. 
Daugherty, Mr. C. S. Ching, and Professor T. N. Whitehead. Summaries of the 
round-table discussions are also included in the Proceedings. The approach of the 
conference to industrial problems was practical. Collective bargaining is a technique 
recognized by the state. The acceptance of democracy entails, at the very least, 
observance of the rules established by the state; and there will be less friction in human 
relationships if the rules are observed with some sense of good grace. While the 
discussion as reported was throughout of a high calibre, we were especially impressed 
with the remarks of Mr. Ching and Professor Whitehead. 

The role of the government in collective bargaining is one of the leading issues in 
industrial relations. To the clarification of this issue, Mr. Fahy contributed at the 
aforementioned conference and Professor W. H. Spencer contributed independently 
in a study of the National Labor Relations Act. As the latter states in his preface, 
the points of view of employers and employees have been presented. The same may 
be said of the point of view of government. The opinions and attitudes of those who 
are not directly affected by the act, however, have not received adequate treatment, 
and this was the task which the author set himself. On the whole, he has succeeded. 
His analyses and opinions are presented in a dispassionate manner, and little that is of 
interest has been overlooked. It is clear, however, that while Professor Spencer con- 
cedes the need for some sort of legislation in this field, he has no great love for the 
present act. He has made a sincere attempt to point out defects both in the act and in 
its administration, but, at the same time, he has not been able to rid himself of a bias 
against legislation of thistype. The discussion of the constitutional issues is, of course, 
now out of date, but in other respects this study will serve as a useful handbook for 
those who are subject to the act. 

Whatever the defects of the case-method of teaching law, it cannot be denied 
that the method does focus the attention of the student on the concrete issues with 
which he has to deal. We have always felt that in other divisions of the social sciences 
the presentation of general theories in lectures often takes on a sense of unreality which 
the student never succeeds in overcoming. It is, therefore, extremely gratifying to a 
lawyer to witness the adaptation of a technique which has long been employed in law 
schools to such a subject as labour relations. As Professor Feldman points out, ‘‘each 
problem outlines a definite situation providing issues requiring decision, instead of 
immediately supplying the traditional or authoritative ideas concerning it’’. In other 
words, the use of this technique should make the student think rather than load his 
mind with facts which he cannot apply in practice. The comprehensive nature of the 
subjects discussed and of the issues raised in each chapter will make Professor Feldman's 
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volume an invaluable aid not only to teachers of economics and sociology, but also to 
teachers of law. 

The austereness of the publisher’s description of the study of industrial assurance 
by Sir Arnold Wilson and Professor H. Levy is in itself a recommendation. As the 
publishers state, ‘‘the subject of Industrial Assurance is one of enormous importance 
to the life of the working classes and to the national economy. . . , but it has never, 
until now, received the treatment it deserves’. Although we should have expected a 
mass of literature on this subject, the fact is, as Sir Arnold Wilson points out, that 
both capital and labour were opposed to any reform of the existing system, albeit for 
different reasons, and, consequently, little inducement was offered to investigation 
which might disclose abuses. In these circumstances, the efforts of the distinguished 
authors are highly commendable and no one who reads this interesting volume can fail 
to recognize the great service which they have rendered. The concern of the authors 
has been ‘‘with industrial assurance not as an industry or a business but as a social 
function—with important reactions upon national finance’ (p. xv). Every aspect of 
the problem has been thoroughly canvassed. The development of the system and of 
the law, the business and government administration, have been examined in all their 
details. Four chapters on nationalization conclude the volume and will undoubtedly 
focus attention on the defects of the present organization. The preface by Sir Arnold 
Wilson is an outstanding contribution to the literature on principles of legislation and 
should be read not only by those interested in the narrower sphere of industrial assurance, 
but also by every parliamentary draftsman and by every lawyer. 


J. F. FinKeLMAN 
Law Building, University of Toronto. 


Victorian Critics of Democracy: Carlyle, Ruskin, Arnold, Stephen, Maine, 
Lecky. By B. E. Lippincott. Minneapolis: University of 
Minnesota Press. 1938. Pp. x, 276. ($3.75) 

The Middle Way: A Study of the Problem of Economic and Social Progress 

in a Free and Democratic Society. By H. MACMILLAN. London: 
Macmillan and Co. [Toronto: Macmillan Co. of Canada.] 1938. 
Pp. x, 382. ($1.65) 
Without Work: A Report Made to the Pilgrim Trust. With an 
introduction by the Archbishop of York and preface by Lord 
MACMILLAN. Cambridge: At the University Press. [Toronto: 
Macmillan Co. of Canada.] 1938. Pp. xii, 447. ($2.50) 

It has been the policy of this JoURNAL from the beginning to draw the attention 
of jurists, practical lawyers, and students to publications which, while not of a technical 
interest, are perhaps of more profound importance. Nothing can be more valuable 
for the profession than the careful study of surveys which either imply a weakness in 
existing legal organization or suggest changes in the organization to satisfy the exi- 
gencies of newer and more pressing economic and social problems. Without any 
desire to make broad generalizations do the work of minute analysis, it can be said 
that, in the widest sense, the schools of social philosophy may be divided into laissez- 
faire and collectivist. In other words, we come back ultimately in all discussions to 
the theory of thestate. In English philosophical thought, this problem really assumed a 
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position of importance after the industrial revolution. To it, some professional men, 
such as Maine and Stephen made contributions; but, without minimizing these, it 
can be said that the theories of the state were really brought down to earth among 
the average citizens by literary writers such as Carlyle and Ruskin. For example, for 
everyone who has read Maine, we are sure that hundreds have read Ruskin and 
Carlyle. It is, then, not a work of supererogation that Professor Lippincott has per- 
formed. He has brought to focus many of the problems of democracy which are not 
particularly Victorian, and our readers might do worse than renew acquaintance with 
the great figures with whom he has so admirably dealt in a series of scholarly essays. 

Perhaps the solution of our difficulties lies neither in a philosophy of laissez-faire 
nor in a philosophy of collectivism, but in a sober middle way which may be the product 
of practical realism. This thought is suggested to us by Mr. H. Macmillan’s mono- 
graph. Written out of parliamentary and practical experience, he has attempted to 
avoid party labels and the dogma of political platforms and to stand between the 
fasces and the sickle and hammer. The facetious critic might be inclined to dismiss 
the book with a characteristic sneer that it is just another example of the Englishman's 
refusal to face issues with logical clarity. To do so would be to discount a sobriety of 
argument which, regarding the problems of England, sees in them an illustration that 
logic is a poor guide and a poorer doctor in human affairs and that a middle way may, 
in the long run, be neither a compromise with clear thinking nor a surrender to economic 
and social cowardice, but the true path along which progress may take place. Thisisa 
stimulating and suggestive volume which every lawyer ought to read. 

The report made to the Pilgrim Trust is perhaps one of the most important human 
documents which has appeared in recent years. Legislators and administrators have 
been too liable to see the tremendous issues of unemployment through the glasses of 
economic and financial loss and of the taxpayer’s burden. Doubtless, these are 
extremely grave, but the real issue lies in the human losses, in the burden of human 
suffering, in the weakening of the whole moral fabric of citizenship. In the final 
analysis, these are the deep and challenging issues in the situation. These are the 
motives which inspired the comprehensive inquiry sponsored by the Pilgrim Trust: 
to find out in reality who are the unemployed, the kinds of men who are unemployed, 
why they are unemployed. Six towns were chosen, but chance indicated the men on 
the unemployed register who should be visited in their social and economic environ- 
ment. The men, however selected, furnished, in the eyes of scientific observers, 
adequate cross-sections of the general body of unemployed in England. The investi- 
gators sought facts as well as opinions; they sought confidences as well as expressions 
of prejudices; and, in order to make their study more scientific, long unemployment 
(¢.e., for more than a year) was an essential to the investigation. The result has been 
that the administrator or the legislator, even the judge, can come much closer than 
heretofore to the real difficulties of a situation which are far more than economic. 
Here perhaps for the first time—certainly within our knowledge—is a human document 
which, as Lord Macmillan says in his preface, ‘‘is not a contribution to the literature 
of escape’, not a salve to the conscience compounded of economic fatalism and the 
soporifics of financial jugglers. It is a manual of human facts enlightened by such 
objectivity as man is capable of and guided by the reality that the unemployed are not 
merely abstractions for discussion on the floor of a legislative assembly or mechanical 
cogs in the slowed-up wheels of industry, but living men and living women. This isa 
book to read—and not to forget. j.¥. 
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Digest XII. 1 and 4-7 and XIII. 1-8 De Condictionibus. Edited with 
translation and notes by D. T. OLiver. Cambridge: At the 
University Press. [Toronto: Macmillan Co. of Canada.| 1937. 
Pp. xxiv, 118. ($2.25) 

THE condictio in Roman legal procedure had its origin and its name in the period 
of the legis actiones. It was introduced by a Lex Silia (of unknown date) as a form 
of action for the recovery of a sum certain in money, and was extended by a Lex 
Calpurnia to claims for the recovery of any certain thing. In the formulary system, 
the corresponding action was at first known as the actio certae creditae pecuniae, and it 
appears to have been introduced at a comparatively late date when the /egis actio had 
ceased to be available as an alternative process. 

The praetor accorded this action a wide and liberal extension. In the form in 
which the classical jurists knew it, it was an action in personam, stricti juris, with an 
intentio in abstract form, for the recovery of certa pecunia or a certa res, on a negotium, 
whether ex contractu or quasi ex contractu; and it is in the quasi-contractual element of 
claim that the most interesting features of the action are manifested. Its extension 
was not limited at this point; for towards the end of the period, probably about the 
time of Hadrian or Trajan, the formula was available to cover a limited class of claims 
for an incertum on the principle of restoration of unjustifiable enrichment. 

Under the system of cognitio extraordinaria, radical alterations were made in the 
nature and scope of the condictio. The certainty of the claim ceased to be objective. 
It was sufficient if the plaintiff made a definite pecuniary estimate of his demand, as 
the risk of incurring the penalties of plus petitio. The plaintiff was obliged to aver a 
certain act or fact as the basis of his claim, and to state a definite sum in damages, but 
it was left to the arbitrium of the judge to determine what the amount of the award 
should be. The condictio thus became a general form of action in personam, which 
could be employed as an alternative for the enforcement of any obligation provided 
that the plaintiff put forward his claim as being for a definite sum of money. When 
thus used in cases where a special action (¢.g., a. mandati, a. venditi, etc.) also applied, 
the rules applicable to the special action would attach to the condictio. 

The condictio is a single action, though it appears in the texts with various qualifying 
epithets attached. It has some anomalous forms, notably the condictio furtiva, but on 
the whole, as Professor Buckland has pointed out, it relates itself fairly consistently to 
the concept of negotium, which is not at all dependent upon the presence of contractus. 
Its scope is much wider than that of our common-law action for money had and 
received, as wide indeed, or even wider, than that which Lord Mansfield sought for us 
in Moses v. Macferlan. It extends to the recovery of money or other property handed 
over for a purpose which has failed, or handed over by mistake or in ignorance of one’s 
rights, or parted with under illegal pressure or for a disgraceful or illegal purpose: it 
is made available, in many specific instances cited in the texts, to recover as upon 
obligationes naturales, or simply because the recipient has been unjustly enriched and 
ought not in equity to retain the benefit. 

The principles governing the use of the condictio in cases of quasi-contract have 
been carried over into the legal systems of most of the states of continental Europe. 
They appear in the French Code, with some modifications in detail, and have, indeed, 
been developed by jurisprudence far beyond the limits contemplated by the Roman 
jurists. They appear in the German BGB, and in Germany have recently been given 
an extension comparable with that in France. Our own common law, brought squarely 
face to face in Sinclair v. Brougham with the problem of recovery in cases of unjust 
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enrichment, is deeply concerned with quasi-contract, and the same controversy rages 
as did in the days of Mansfield and Kenyon, with little hope of solution except by the 
way of legislation.’ Yet, a satisfactory solution of these problems is a most pressing 
need: and therefore we shall be wise if we turn again to the classical jurists for light 
and leading. 

Mr. Oliver's little book (from the introduction to which the reviewer has freely 
borrowed) is excellent in form and arrangement. The translation seems to be im- 
peccable. The author is a Cambridge man, and addresses himself (if one may judge 
by the works cited) namely to Cambridge men; but the field of continental scholarship 
has been carefully surveyed. Not enough texts of the Digest, with translation and 
commentaries, have been made available to English-speaking students of Roman law. 
This text of the books De Condictionibus fulfils a real need; and it deserves to have a 
wide circle of readers. F.C. A. 


Wills’ Principles of Circumstantial Evidence: Combined English and 
Indian edition. English: V. R. M. Gattis; Indian: M. Krisu- 
NAMACHARIAR. Co-ordinated by C. M. Younc. Ed.7. London: 
Butterworth and Co. 1937. Pp. xlviii, 530, (38). 


THE publication of the seventh edition of this widely known work, after an interval 
of twenty-five years will undoubtedly be welcomed by the legal profession, especially 
those who have to do with the prosecution or defence of criminal cases. The serious 
study of this treatise is recommended to everyone who aspires to an understanding of 
the principles of circumstantial evidence. Both those who make and those who 
unreflectingly accept the frequently repeated statement that circumstantial evidence 
is the best kind of evidence ‘‘because facts cannot lie’’ are advised to read c. ii, s. 3, 
in which the author deals with the relative value of direct and circumstantial evidence. 

The sixth edition appeared in 1912. The preface to the present edition states 
that in 1925 an Indian edition was published. The present edition is designed to 
replace both the sixth English edition and the Indian edition. This has necessitated 
the relegation of the purely Indian material to foot-notes, and the incorporation of the 
foot-notes to the sixth English edition in the text. The incorporation of the foot-notes 
in the text has, in the reviewer’s opinion, resulted in an improvement in the purely 
English part of the work, and the foot-notes dealing with the Indian material afford 
the Canadian lawyer an excellent opportunity for comparative study. 

The chapter dealing with finger-print investigation has been augmented by new 
material, but one cannot help wishing that the editor had dealt with the possibility of 
forging finger prints. The section dealing with personal identification constitutes a 
caveat against accepting any testimony as to identity without a clear appreciation of 
the circumstances under which the identification was made. This part of the work 
would have been improved had reference been made to the modern police practice of 
showing to witnesses photographs of suspected persons and the dangers underlying the 
practice. (See 1 Journal of Criminal Law, at p. 611.) The recent cases in which 
circumstantial evidence played a prominent part have been added, the most notable 
of which is Rex v. Ruxton. Altogether the present edition maintains the high standard 
of its predecessors and makes this a work which should be widely read by Canadian 
lawyers. 

G. A. MARTIN 
Toronto. 
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The Modern Law of Real Property. By G. C. CHEsuire. Ed. 4. 
London: Butterworth and Co. [Toronto: Butterworth and Co. 
(Canada).] 1937. Pp. xlviii, 850, (68). 

Cases on Property. By E. H. WARREN. Ed. 2. Cambridge, Mass.: 
Harvard Cooperative Society. 1938. Pp. xx, 925. 

It would be difficult to over-estimate the value of Dr. Cheshire’s treatise. Even 
for those who are not immediately concerned with the English legislation of 1926, his 
lucid and comprehensive exposition of the older law, pointed throughout by specific 
illustrations, offers one of the shortest available paths to a knowledge of this hoary 
branch of the common law. He has a notable capacity for dealing with a number of 
related problems in such sequence that they are most readily understood; his chapter 
on the historical development of the law of future interests provides, in the reviewer's 
opinion, the best introductory explanation of this difficult subject to be found. 

There are many important improvements in the present edition. Most of them 
have been effected in the treatment of the ‘‘modern law”’ of the English statutes, but 
some are found in those portions of the book which outline basic common-law theories. 
More space is given to the discussion, based principally upon Maitland’s writings, of 
that mysterious concept, or coagulation of concepts, seisin. The rule against per- 
petuities, in all its labrynthine futility, has been dealt with in an admirably re-written 
and extended section, where, however, the treatment of powers of appointment and the 
rule seems somewhat elliptical. Restrictive covenants are no longer buried in the 
chapter on terms of years but have been accorded a separate section where they are 
discussed more thoroughly than in earlier editions. The foot-notes have been con- 
siderably lengthened by the addition of references to recent cases, law-review articles, 
and the standard works of reference. If we may borrow one of his phrases to compli- 
ment Dr. Cheshire, his book should mightily inspire all students to strive for ‘‘a perfect 
understanding of the darker side of real property law’’. 

Changes in the content of various courses at the Harvard Law School have made 
it necessary for Professor Warren to revise his case-book. It now includes a good deal 
of material on the subject of conveyancing, formerly taught in another course and 
from a different case-book edited by Professor Joseph Warren. The addition of this 
new matter has entailed some condensation and deletion. Nevertheless, the sections 
devoted to possession have been increased by some thirty pages because of the special 
significance which has always been attached to this conception by the courts in develop- 
ing the law of real and personal property. As Professor Warren says, ‘‘It is like the 
motif in an opera’. There is, of course, very little material on future interests, which 
is usually the subject of a separate course in American law schools. Like its pre- 
decessor, this edition contains a number of explanatory notes and ‘introductory state- 
ments”’ by the editor, summarizing with great clarity many basic principles, a knowledge 
of which is generally taken for granted by the writers of more advanced works. Case- 
books are very personal and depend on editors and specific courses; but that fact should 
not detract from the general value of Professor Warren's book, because the ‘‘notes”’ 
and “‘introductory statements’’ are invaluable and reflect the mature wisdom of a great 


scholar and an inspiring teacher. 
J. E. M. H. 
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Not the least of the many great contributions to our legal heritage for which Sir 
Frederick Pollock will long be remembered is his excellent statutory codification of the 
law of partnership. Everyone who has tried his hand at even such a comparatively 
simple exercise as drafting a pleading must realize what a tremendous task is involved 
in constructing a verbal formula which, without implying too much or saying too little, 
will adequately sum up the results of perhaps several hundred isolated decisions. 
Because his learning in this field was so profound, his Partnership Act has stood the 
test of time and so has the modest little Digest of the Law of Partnership out of which 
it grew. The latest edition (ed. 13, London, Stevens, 1937, pp. xxviii, 269, 10s.) was 
prepared by the author himself just prior to his death which unfortunately occurred 
before he had time to write a preface. Under these circumstances the publishers have 
taken the very wise course of simply inserting the preface to the twelfth edition. 


The object of Messrs. Hanbury and Waldock in writing The Law of Mortgages 
(London, Stevens; Sweet and Maxwell, 1938, pp. xl, 502, £1 5s.) has been to supply 
an introductory text on the subject which would provide more complete and detailed 
information than could be obtained from the customary chapter on mortgages in 
works dealing generally with the law of real property. On the other hand, they do 
not attempt to offer such an elaborate exposition of all points, fortified by exhaustive 
references, as would be deemed essential in a first-class practitioner's book. While 
they assume the reader’s familiarity with the basic doctrines of contract and real 
property, they do not otherwise omit to outline carefully all the elementary ideas 
which must be grasped before any progress can be made in studying the more advanced 
and complicated problems. For example, they begin their first chapter by explaining 
the nature of a security and the reasons why such a thing is desired. The first six 
chapters deal entirely with mortgages of land. Although both authors have carefully 
revised the whole book, they are primarily the product of Mr. Waldock’s pen. Mort- 
gages of personal chattels, choses in action, and ships, respectively provide the titles 
of the next three chapters, written by Dr. Hanbury. For justification of this arrange- 
ment, the authors point to the historical significance of land mortgages around which 
most of the law was first built up, and to their importance at the present day as invest- 
ment securities. The law relating to such mortgages has in England, been drastically 
altered by the Law of Property Act (1925), to the explanation of whose provisions the 
authors naturally devote considerable space. For this reason the book is of little 
practical value to the Canadian lawyer. He will find in it, however, a most interesting 
and readable account of the English experiment in reforming the common law of real 
property so far as that experiment affects the law of mortgages. (J.E.M.H.) 


Professor T. E. Atkinson’s Handbook of the Law of Wills (St. Paul, West Publishing 
Co., 1937, pp. xiv, 916) deals in a most competent and scholarly fashion with both 
testate and intestate succession and the administration of estates. The learned author 
does not allow the generality of his title to carry him very far into the fields of trusts 
or future interests; but these topics are touched upon wherever necessary. An 
unusually clear and full account of the somewhat confused history of the subject is to 
be found in the first two chapters. Intended primarily for law students, the book 
contains a number of practical suggestions for the drafting and execution of wills. 
An introductory work of this character is usually expected not only to provide a brief 
explanation of the various parts of its subject but also to serve as a guide to further 
and more detailed reading. The author has more than fulfilled his obligations in this 
respect with numerous references to periodical literature. Strangely, for such an 
up-to-date book, the dates of cases have been omitted. (J.E.M.H.) 
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According to Professor Chafee, his Cases on Equitable Remedies (Cambridge, 
Langdell Hall, 1938, pp. xx, 480) has for its subject ‘‘a rather loose group of remedies 
dealing with multiple parties and the warding off of anticipated future disputes’. 
They are (in order of appearance): interpleader, bills of peace, cancellation and sur- 
render of contracts, removal of cloud upon title, and declaratory judgements. These 
matters are to a large extent governed in England and in Canada by statutes and rules 
of court; many lawyers here have doubtless forgotten that they originated in chancery. 
That they are still, for that reason, taught in a single course illustrates in striking 
fashion the power of the past. Following the more recent trends in case-book com- 
pilation, the editor has included not only the major decisions reported at length but 
also short extracts from other cases and text-books, explanatory notes, and problems. 
The English and American legislation regulating the various procedures is frequently 
cited and quoted. In an earlier equity case-book edited by Professor Chafee (Chafee 
and Simpson, Cases on Equity, Jurisdiction and Specific Performances, Cambridge, 
1934) were inserted a number of interesting pictures, but the present volume contains 
only one; that of Lord Eldon, glass in hand, at a bar dinner. (J.E.M.H.) 


Selected Cases on Commercial Contracts by A. C. Coporn (London, Stevens, 1937, 
pp. xviii, 395, 12s. 6d.) contains a collection of reported decisions upon seven branches 
of commercial law: agency, negotiable instruments, sale of goods, bills of sale, carriage 
of goods, insurance, and suretyship. Obviously, in a book of this size, only a limited 
number of the many problems arising in each of these fields can be presented. Most 
of the cases are quite short, however, having been edited much more drastically than 
is usual in American or Canadian case-books and arranged under a series of black letter 
statements. Apparently the objective sought is not to impose upon the student the 
discipline of extracting the rationes from lengthy judgements but merely to acquaint 
him with the names and theories of the leading decisions. The editor has also supplied 
a number of notes amplifying and explaining general principles. (J.E.M.H.) 


The third edition of The Restatement in the Courts (St. Paul, American Law 
Institute Publishers, 1937, pp. 358) now makes available all judicial citations of the 
restatement up to July 1, 1937. Citations of the tentative drafts, which were cir- 
culated prior to the final promulgation of each volume, are also included. If the 
section cited from the tentative draft has been embodied in the final work, its position 
there is indicated. Lists of articles and book reviews discussing the published volumes 
of the restatement are alsofurnished. The preface contains an interesting table showing 
the progress of work on annotations of these volumes, which explain how far the rule 
adopted by the Institute is consistent or inconsistent with the jurisprudence of the 
individual states. Twenty-four states have annotated the restatement of contracts 
and eighteen that of conflict of laws. This volume furnishes an excellent (though, of 


course, not exhaustive) guide to the most recent decisions; it is really an indispensable 
work of reference. (J.E.M.H.) 


Students in most of our law schools will be inclined to think that modern scholastic- 
ism has little to tell them about jurisprudence, and that St. Thomas Aquinas, William 
of Occam, and John of Salisbury, are of interest only to the professed religious or the 
medieval historian. This is very far from true. Our Canadian law reports, especially 
those of criminal cases, bear witness to the fact that many of our judges have had their 
education rooted and grounded in a Roman Catholic moral philosophy; and no serious 
student of modern jurisprudence can fail to be impressed with the revival, especially 
in France and Belgium, of natural law concepts. Miss M. T. Rooney's monograph 
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Lawlessness, Law, and Sanction (Washington, Catholic University of America, 1937, 
pp. 176) is a competent analysis of some of our most pressing problems in the relations 
of lawand morals. It lacks that close approximation of theory and fact that a practising 
lawyer might be able to effect; but that does not prevent its being an interesting and 
valuable study from a view point which is shared by many who have in their hands the 
practical administration of justice. (F.C.A.) 


The Unicameral Legislature, by Alvin W. Johnson (Minneapolis, University of 
Minnesota Press, 1938, pp. x, 198, $2.50) will arouse little enthusiasm by its title, and 
will produce little enthusiasm after its perusal. It traverses the tiresome and intermin- 
able road of the respective merits and faults of one and two legislative chambers, and 
it does so in competent fashion. The history of American and foreign legislatures is 
also discussed, and particular attention is paid to the recent change in Nebraska and 
the proposals along these lines suggested in other American states. The character of 
the volume is best indicated by recommending it highly as an excellent debaters’ 
handbook. (R. MacGreGcor Dawson) 


Hints on Advocacy, by R. Harris, with introduction by Sir E. Parry (ed. 17, London, 
Stevens, 1937, pp. xviii, 348, 10s.) is the seventeenth edition of a book first published 
in 1879—a fact which in itself testifies to the value of these random notes on the art 
of advocacy. It may be that much of the advice appears trite and obvious; but, as 
simple matters are easily overlooked, for that very reason it may be worth giving. 
Many of the examples seem old-fashioned and out of date and recall the atmosphere of 
the English courts of the nineteenth century. But a book such as this has value from 
its emphasis on advocacy as an art—one of the great arts, capable of adaptation to the 
needs of particular occasions and successive generations—an art which is at present too 
often neglected or forgotten. The book, moreover, apart from its value, is entertaining 
and, at times, amusing. (R.M.F.) 


The Trial Judge by H. T. Lummus (Chicago, Foundation Press, 1937, pp. iv, 148, 
$2.00) is a reprint of lectures on the Rosenthal Foundation delivered at the Law School 
of Northwestern University in March, 1937. The author is associate justice of the 
supreme judicial court of Massachusetts. They are characterized by much sound and 
unostentatious learning; and there is a wealth of witty common sense. If any Canadian 
lawyer should entertain a sentimental attachment to American ‘‘democratic"’ ways of 
recruiting the bench, these lectures may be relied upon decisively to shatter it. The 
author is convinced that the elective system of judicial tenure is sheer folly. He 
pleads for the English and Canadian system of appointment of judges quamdiu se bene 
gesserint. He suggests that a practicable scheme for reform would establish within 
each state a minister of justice and a board which might be called the advisory council. 
The minister of justice might be given a term of four years, without eligibility for re- 
election, with the right at the end of his term to become a judge of the trial court, to 
the end that his future might be assured, and that he might have no temptation to use 
his appointing power to secure his own future. The advisory council, of from ten to 
twenty members, might be made elective in districts, though perhaps it might be better 
to have the members appointed by the governor; and the members, as representatives 
of diverse interests in the community, many of which interests would be non-legal, 
should hold office for a fairly lengthy term. The power to appoint all judges should 
be vested in the minister, subject to the approval of the council; but removal of judges 
for cause is a power that ought to be vested in the highest court of the state. Judge 
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Lummus paints a portrait of the American trial judge that is far from flattering. There 
is the picture—warts and all. We may be reassured, however—if, indeed, Canadian 
lawyers needed any reassuring. Most of us have seen something of the American 
judiciary. Some of us have met the prosy judge, the illiterate judge, the venal judge; 
but most of us have seen a composite picture that reflects a real culture, genuine if 
rather conservative scholarship, and a devastating common sense. Of these qualities 
Judge Lummus may well serve, if we read his lectures aright, as an archetype. This 
book would make an ideal Christmas present for any trial judge in Canada. The 
trial judge might profit most from its reading; but any Canadian lawyer would be the 
gainer if he dipped into its pleasant pages. (F.C.A.) 


In a careful and well-documented study (Recent Theories of Sovereignty, by H. E. 
Cohen, University of Chicago Press, 1937, pp. x, 169, $3.00) the author reviews the 
main patterns of the concept of sovereignty as it is revealed in the latter part of the 
nineteenth century and the early part of the twentieth. In the main, the book consists 
of a survey of the theories of several outstanding jurists and political scientists, each 
as representative of a definite school of thought. Esmein appears as the exponent 
of national sovereignty; Jellinek, of sovereignty as autolimitation; Duguit, of socio- 
logical jurisprudence; Kelson, of a pure conceptual jurisprudence; Laski, of political 
pluralism. An interesting chapter relates the development and evolution of the British 
Commonwealth of Nations to the problem of sovereignty in the composite state. 

The author's conclusions are that whatever is basic to the formulations of 
sovereignty has not changed—the existence of authority and the need for its justification 
still continue. True, forms of social organization, the means of control, the methods 
of direction, all present an aspect of change and adaptation; but there is to be seen no 
radically new departure in this. The recurrence of political patterns so definitely 
similar to those of many in the past, as, for example, in the new dictatorships, suggests 
the possibility of a concurrent revival of the theories which served to justify those 
patterns previously. The substance of sovereignty will remain so long as the problems 
of social control divide men into rulers and ruled, into leaders and led. (F.C.A.) 


We offer a warm welcome to The English Legal System, by G. R. Y. Radcliffe and 
G. Cross (London, Toronto, Butterworth, 1937, pp. viii, 428) as a book of practical 
utility. The teaching of the history of English law has always been a problem; but 
recent experiences in the universities of Oxford and Toronto seem to prove that the 
best approach to the subject is along the lines of institutional history, leaving the 
history of legal doctrine until after the study of the substantive law. Beginners will 
welcome, then, this book which we recommend as a competent and fairly reliable 
treatise. The authors make no claim to originality, but for the purposes to which 
we have referred the book will prove helpful. Of course, even for beginners it is entirely 
inadequate. The function which it will best serve is that of a general view of the subject 
which will disclose to the beginner its important features. We specially value the 
emphasis placed on the history, since the beginner cannot too soon learn its importance 
if he aspires to be a good practical lawyer to say nothing of his becoming a scholar. 


Mr. C. W. Prosser and Miss M. Sharp have succeeded in a difficult task in writing a 
short and readable introduction to English political institutions (A Short Constitutional 
History of England, Toronto,Longmans, 1938, pp. xiv, 260, $1.50) which we have no 
hesitation in recommending for use in secondary schools. Indeed, a beginner in the 
history of English law in a university might do much worse than read it through as a 
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preliminary view of the institutional side of the subject. The writing is clear; the 
material is well organized; the statements are fair and balanced and are on the whole 
correct. Pp. 239-44 need to be carefully reconsidered: ‘‘1840"’ is wrong for ‘‘respon- 
sible government”’; ‘‘eleven”’ is wrong; ‘‘Nova Scotia” is wrong; ‘‘in proportion to their 
size” is wrong; ‘'1867’’ (p. 243) is wrong; ‘‘except in criminal cases’’ is too narrow, the 
exception applies to all Canadian courts. 


The Crucial Problem of Imperial Development, with a foreword by the Rt. Hon. 
Malcolm Macdonald (London, New York, Toronto, Longmans, 1938, pp. xvi, 203, 
75c. paper; $1.80 cloth) is the report of a conference on imperial development held 
under the auspices of the Royal Empire Society in London in November, 1937. The 
title is rather confusing, for it was not shown that the survival of the empire depended 
on the solution of the problem, and it was repeatedly stated by members of the 
conference that the problem was by no means peculiar to the empire. In the course 
of the discussions it soon became evident that the basic problem was to raise the 
standards of living of the peoples of the empire. Raising standards of living is, how- 
ever, one of the principal aims of every government in the world. It is an imperial 
problem only in so far as the governments of various parts of the empire may be able 
to co-operate to their mutual economic advantage. Too many members of the con- 
ference were preoccupied with ends— mainly, the preservation and economic develop- 
ment of the empire, which they still regard as a unit—rather than with ways and 
means of developing the various parts of the empire by co-operation; and they assumed 
that if the empire were more prosperous it would be more united and a greater power 
for good in the world. Most of those who took part were retired colonial or Indian 
officials, though there were some notable exceptions among the principal speakers. 
There were no Canadians, no New Zealanders, one Indian (who acted as chairman at 
one of the sessions), two South Africans, and three Australians. The conference 
discussions were summarized by Mr. H. V. Hodson. (E. B. RoGERs) 


Professor Z. Chaffee, jr., in State House versus Pent House: Legal Problems of the 
Rhode Island Race-Track Row (Providence, Book Shop, 1937, pp. xxiv, 165, $1.00) 
has reprinted, with additions, his articles from the Harvard Crimson dealing with a 
dispute over the Rhode Island race-track in 1937, which had all the interest of a fama— 
to which press, air, the courts, racing commissions, and finally the proclamation of 
martial law by the governor over the race-track and the surrounding territory made 
contributions. In characteristic style the learned author follows the history of the 
episode through all its phases. For those outside the jurisdiction concerned, it has an 
importance far beyond the events which give it birth, as it is a real contribution to the 
literature of administration, raising questions as to the powers, judicial, quasi-judicial 
and otherwise, of the executive and of commissions. For the profession these are 
matters of moment, alas, too often treated as of little interest, too often brushed aside 
as “inevitable bureaucracy”. For the public they are of vital importance. Lawyer 
and citizen alike need an informed interest in the situations suggested. It seldom 
happens that this can be provided in such a manner as Professor Chaffee has done. 
A lively narrative, fortified by authorities and learning, lifts the local episode into a 
serious essay. 


A student, with some time at his disposal, can always find in the statute law of 
England much to amuse as well as to edify and to throw light on social conditions. It 
is a great pity that Mr. E. S. Fay, borrowing from the Casement Case, should have 
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used a title which may deceive many who would otherwise be extremely interested. 
Hanged by a Comma (London, Lovat Dickson [Toronto, Macmillan], 1937, pp. 280, 
$2.75) is not a detective story, neither is it an account of some trial. It is a real con- 
tribution to the study of the statute-book, and it is full of admirable commentaries on 
contemporary backgrounds. Here we have good laws from bad origins; strange obscuri- 
ties and curious enactments. Indeed, the book might well be read, not as a curiosity 
of the persistency of law, but as an excellent appetizer for the beginner. In addition, 
it might well constitute an incentive for further statute-law revision. From many 
angles, then, the volume has distinct value. It is accurate on the whole; but we should 
like to say with great respect that we hope that Mr. Fay will not allow his great learning 
and industry to become slaves to ‘‘popularity’’, rather than servants of scholarship to 
which they beyond doubt belong. 


We have already had opportunities to review previous volumes in the Cambridge 
studies in economic history, edited by Professor J. H. Clapham, and we have had 
pleasure in doing so for the important reason that economic history ought to have a 
necessary place in legal studies, and especially in those connected with legal history, 
which for too long a period, has been considered a kind of category divorced by some 
unnatural process from history in general. To the series has been added Mr. E. E. 
Rich’s The Ordinance Book of the Merchants of the Staple (Cambridge University Press 
[Toronto, Macmillan], 1937, pp. viii, 210, $3.75). The Staple Company was dissolved 
in 1928; its funds divided, and its records deposited in the British museum. From 
these records Mr. Rich has rescued and edited the ordinance book never before pub- 
lished, in which the custom and conventions were reduced to writing in 1565. The 
printed version is preceded by six admirable chapters giving in detail the history of the 
company. Students will remember the case in which the company figured in 1887 
(56 L.T.R. 666). The book is a fascinating record and we are grateful to Mr. Rich 


not only for adding to a distinguished series but for adding to it in such a scholarly 
manner. 


The addition of the Trial of Buck Ruxton (ed. by R. H. Blundell and G, H. Wilson, 
Edinburgh, William Hodge, 1937, pp. xii, 458, 10s. 6d.) to the well-known ‘‘Notable 
British trials series”’ is not only thoroughly justifiable, but is of outstanding importance. 
The case is one of the most remarkable in criminal law in that from the decomposed 
remains of two bodies infested with maggots and cut up into many portions, with a 
‘cyclops eye” among the soft parts, had to be built up evidence which would satisfy a 
jury in its necessary place and purpose. In this work a masterly performance was 
carried out by Professors Glaister, Smith, and Brash and by Doctors Millar and 
Hutcheson, which is almost unique in the annals of criminal investigation. In addition, 
the pure police side represents skill of a high order. The distinguished editors repre- 
sent a combination of lawyer and doctor which has issued in a first-class introduction; 
while the record of the trial itself is rendered invaluable by the supervision of Professors 
Glaister, Brash, and Smith, of Doctors Hutcheson and Millar, of Mr. Justice Sutherland, 
and the counsel engaged in the trial. The volume is adequately illustrated and the 
appendices contain fascinating medical reports and such like. The complete work 
leaves an impression of ghastly terror. This, however, we can afford to neglect in 
appreciating an indisputable triumph of research, and the building up of more than 
conclusive evidence of guilt out of such complicated material. The volume is an 
outstanding one in a series itself outstanding. We congratulate the learned editors on a 


record which is stranger far than any fiction, and is a distinct contribution to medical 
jurisprudence. 
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Figgis once wrote that political liberty is the residuary legatee of ecclesiastical 
animosities. Mr. T. Lyon’s Thirwell prize essay for 1937 (The Theory of Religious 
Liberty in England, 1603-39, Cambridge University Press [Toronto, Macmillan], 1937, 
pp. x, 242, $2.50) makes it clear that Figgis’s formula is not the whole truth. Begin- 
ning with the Elizabethan concept cujus regio, ejus religio—‘‘two religions cannot be 
tolerated in one state’”—and placing in due perspective the Elizabethan persecution 
of both puritan and recusant, Mr. Lyon surveys conflicts up to that point ‘“‘when the 
idea of religious liberty in England is first fully formulated’. The development of 
ideas is traced through the puritans, the separated churches, the Anglican latitudi- 
narians, the Roman Catholics. The author possesses an admirable knowledge of the 
literature of the subject. He has an instinct for the interpretation of movements and, 
above all, of religious and theological theory. He writes objectively and without 
passion. The book is not only a serious contribution to its special field, but is an 
excellent supplement to any serious study of English public law. We trust that Mr. 
Lyon will find time to continue his studies, for his monograph is more than promise— 
it is a distinct accomplishment. 


Dr. C. R. Steinbicker, in Poor Relief in the Sixteenth Century (Washington, D.C., 
Catholic University of America, 1937, pp. xxxii, 272) has done a good piece of work 
which has been approved and accepted as a dissertation submitted to the faculty of 
sacred sciences of the Catholic University of America, in partial fulfilment of the 
requirements for the degree of doctor of sacred theology. He has aimed ‘‘to determine 
the sixteenth century contribution to poor relief” and in doing so he has attempted to 
evaluate ‘‘the relative merits of the secularized and the ecclesiastical systems’’ (p. vii). 
On the whole, he has been successful. The dissertation is not without a definite credal 
point of view, but we are glad to say that there are evidences throughout of objective 
and critical writing and of efforts to be scientific and detached. It is based on pub- 
lished sources and monographs of which good use has been made. The treatment is 


thus inadequate. For example, much work could be done for England in unpublished 
and indeed unorganized parochial and archdeacons’ manuscripts. The author does not 
seem to have studied intimately the English visitations with their detecta and comperta. 
With regard to the absorption of the religious into secular life, a future edition should 
contain references to Baskerville, English Monks and the Suppression of the Monasteries 
(London, 1937). There are good notes, bibliography, and index, and the book affords 
an interesting background for legal history. 


Dr. G. Sauser-Hall has brought up to date, by a complete revision, his admirable 
Guide politique suisse: Manuel d'instruction civique (ed. 4, Genéve, Payot, pp. 238). 
The book makes no claim to be a technical treatise but the distinguished author's 
professional and scientific accomplishments and his international reputation as a 
scholar add further proof, if that were necessary, to the fact that only those profession- 
ally trained ought to be allowed to write for those, whether in high schools or as citizens 
generally, who desire ‘‘un apercu de l'ensemble des institutions de sa patrie et aussi 
de la complexité des problemes du droit public’. Dr. Sauser-Hall possesses in addition, 
further indispensable qualifications—insight derived from administrative experience, 
an exact appreciation of the audience for whom he writes, and an avoidance of polemics, 
partiality, and dogma. The little book is so well known as a model of what such books 
ought to be that it does not demand an extended review. On the other hand, this 
thoroughly revised edition deserves a real welcome. Indeed, the professional student 
beginning the study of Swiss public law could do nothing better than read this book 
through. Its precision and balance are admirable. 
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An important contribution has been made to the historical and legal evolution of 
the status of Iceland by Dr. A. Gregerson in his thesis for the doctorat d'état (L' Islande: 
Son statut a travers les ges, Paris, Sirey, 1937, pp. 462, 80 frs.). The book is specially 
welcome as the literature which exists on the subject is scattered and in different 
languages. Not only has the author examined the work of his predecessors, but he 
has throughout relied on the sources. His scholarship is wide and it is accompanied 
by judgement and clarity in exposition. A useful bibliography is supplied, but no 
index. The treatise proceeds along historical lines from the period of discovery to the 
modern kingdom. Lawyers and jurists will welcome specially the third division 
dealing with the present status, the nature of which is discussed with great care and 
insight from the theoretical point of view. Those who are vitally interested in the 
problems of a ‘‘personal’’ union, of a ‘‘mandate’’, of a ‘‘union réele’’, will read with 
interest the distinguished author’s exposition not only of the theory but of article 7 
of the Loi d’ Union, dealing with Iceland's external affairs (pp. 355 ff.). The volume, 
however, must be read as a whole, constituting as it does a distinct contribution to 
scholarship. It ought to be specially welcome to Anglo-Saxon readers who, with some 
few exceptions, know little of the legal and juristic evolution of Iceland apart from 
Bryce’s essays. 


Students of British constitutional law will read with interest two short monographs. 
First, the Hon. Owen Dixon has provided an acute view of the legal development 
of constitutional principles which affect Australia (The Law and the Constitution, 
Melbourne University Press, 1936, pp. 32). Originally delivered as one of a series of 
centenary lectures on ‘‘A Century of Development in Victoria’, arranged by the 
University of Melbourne, and subsequently published in 51 Law Quarterly Review, at 
pp. 590 /f., it is now printed separately. Those who read it on its first appearance will 
welcome it in its present form. His lordship possesses one of the most penetrating of 
judicial minds as those who study his judgements well know; and within a few short 
pages he throws valuable light from the Australian point of view on the supremacy 
of law, of the crown, of parliament. The monograph ought to be carefully read as a 
learned and balanced view of these subjects. Sir Brojendra Mitter delivered in 
August, 1937, an address before the Indian Institute of International Affairs on the 
Indian Federal Court, and this has now been published separately (Latore, Mufid-i-’Am 
Press, 1937, pp. 24). It is of the nature of an anticipatory survey as the court had 
not been established when the address was delivered. The distinguished advocate- 
general of India examines with great legal acumen part ix of the Government of India 
Act, 1935, where provision has been made for the Indian federal court, its jurisdiction 
and powers. The survey ought to be read by every student of procedure and of 
jurisdictional control in a federation. It is clear, precise, and suggestive. 


In these perilous days when everyone is looking for political cures, it is not un- 
important that the classics of our political literature should be re-read. The profession, 
then, will welcome the new edition of James Mill’s An Essay on Government, edited 
with an introduction by Professor Ernest Barker (Cambridge University Press [Toronto, 
Macmillan], 1937, pp. xx, 73, $1.00). Written originally for the fifth edition of the 
Encyclopaedia Britannica, the essay became the classic statement of Benthamism. Its 
influence on public opinion before the Reform Bill of 1832 was pronounced. Professor 
Barker has provided a short and excellent note which places the essay in its true 
setting. 


Mr. A. C. Weinfeld in Labor Treaties and Labor Compacts (Bloomington, Principia 
Press, 1937, pp. vi, 136, $2.00) makes a pioneer attempt to clear the ground in relation 
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to the legal consequences of American membership of the I.L.O. As a member of the 
New York bar, he is moved to examine precedents in discussing the problems raised 
and suggested, especially in relation to interstate compacts and to the amendments to 
the constitution. Wisely, he offers no hard and fast conclusions; but no one ought to 
neglect the monograph for that reason as it is full of learned and acute analysis. He 
gives some attention to the Canadian aspects of the situation, which unfortunately 
was written before the recent decision on the Canadian ‘‘new deal’’. The book is so 
suggestive that a new edition will doubtless appear, when changes can be made in this 
connexion and, in addition, references added to judicial and extra-judicial opinion in 
Australia. 


Many years ago I had the opportunity of reviewing the first volume of Liverpool 
Town Books. 1 consider myself fortunate that I can welcome the second volume 
(Liverpool Town Books: Proceedings of Assemblies, Common Councils &c, 1550-1862, 
vol. II, 1571-1603, Liverpool University Press, 1935, pp. xxxviii, 1225, 31s. 6d.) 
which is again under the distinguished editorship of Mr. J. A. T. Twemlow. The 
work is a monumental achievement in co-operation, and we offer Mr. Twemlow and 
his associates our congratulations on an outstanding piece of research and scholarship. 
The whole thing is magnificent in conception and is carried out with a precision of 
editorial detail which reflects the highest credit on all concerned. It is doubtless true 
that the emphasis is on local matters; but such local matters are, after all, the warp 
and woof of English life. On the other hand, the interest is national, for we are able 
to view the evolutionary beginnings of a great Elizabethan port as moulded and guided 
by local authorities. No review could give anything like an indication of the wealth 
of material which is collected in the volume. Its special interest for our readers is the 
historical light which it throws on administration. A first-class index will enable the 
interested legal student to find his way to many subjects of value, while the notes are 
sign-points directing to further illustrative material. The volume is one of the most 


outstanding for the knowledge of Elizabethan life. Seventeen years may seem a long 
time since its predecessor appeared; but the harvest is rich and the delay has been more 
than justified. This is a permanent contribution to sixteenth-century administrative 
history. (W.P.M.K.) 


Mr. A. P. Herbert has the unique distinction, as a new member of parliament, of 
accomplishing most significant changes in the law of marriage and divorce, which are 
referred to elsewhere in this issue in the review of Mr. Brooks's treatise. We are 
indebted to Mr. Herbert for a fascinating story of the progress through parliament of 
the Matrimonial Causes Act of 1937 (The Ayes Have It: The Story of the Marriage Bill, 
London, Methuen, 1937, pp. xii, 240, 6s.). The proceedings are lifted out of the cold 
records of legislation and humanized in a manner characteristic of the author. No 
one interested in this vital social problem ought to neglect this volume. It is full of 
the dramatic, the comic, the tragic; it palpitates with hopes and fears; it has all the 
thrill of an excellent short story. We know of no other statute which has been given 
such a setting. This is a thoroughly enjoyable and important book. 


It is hard to see how Longmans do such books as Professor J. F. Christ's, The 
Law of Contracts and Sales (Toronto, Longmans, 1938, pp. xii, 232, $1.25) at the price; 
but, after all, that is for them to worry about and the readers are the gainers. The 
only thing that is ‘‘cheap’’ about these books is the binding; and even that is not un- 
attractive. Professor Christ will need no introduction to those who have read and 
enjoyed his Modern Business Law. This book maintains the high level of its pre- 
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decessor. The case-law has been carefully summarized, and acaderiic discussion of 
vexed points has been scrupulously avoided, with, in some instances (as in quasi- 
contract) the warning that here ‘“‘the services of a specialist are necessary’’. The 
questions at the end of each chapter have been prepared with a view to making the 
student think for himself. In most law manuals these questions are useless; but 
Professor Christ has had long experience as a teacher, and his questions really do mean 
something. (F.C.A.) 


Students who are beginning the study of comparative government will welcome 
the third edition of Professor W. B. Munro’s, The Governments of Europe (Toronto, 
Macmillan, 1938, pp. x, 856, $4.00) which, over a period of years, had held a secure 
place in this connexion. This new edition has been revised and a useful chapter on 
Japan has been added. The book is singularly accurate. We have noticed one serious 
error (p. 309), where it is incorrectly stated that no appeal can go to the judicial 
committee from Canada or South Africa unless the highest Canadian or South African 
court gives permission. The interpretation is generally good, but it is quite wrong to 
say that Mrs. Simpson obtained a divorce for the purpose of marrying the duke of 
Windsor (p. 56). The bibliographies are as a rule up to date, but those on Canada and 
Australia still need revision. 


Weare glad to note the reprint (without any changes) of Professor A. L. Goodhart’s 
Essays in Jurisprudence and the Common Law (Cambridge University Press [Toronto, 
Macmillan], 1937, pp. xvi, 295, $4.50) which first appeared in 1931. This quick 
reprinting is evidence that there is a continued demand for the book; and experience 
has shown that it provides a constant source for discussion with students. 


Those who have neither the time nor the occasion to consult Sir William Whyte's 
standard work on Scottish local government will be glad to have Mr. C. de B. Murray's 
excellent little monograph How Scotland Is Governed (Edinburgh and London, Moray 
Press, 1938, pp. xii, 180, 5s.). It is true that it is “brief and popular’’, as the pub- 
lishers announce it, but it is not “‘brief’’ because barren, and not ‘‘popular’’ because 
unskilful. Quite apart from its utility in reference and in providing an excellent and 
careful view of Scottish administration, especially that of Glasgow, it raises interesting 
and provocative questions arising in part out of the defects disclosed in 1937 by Sir 
John Gilmour's Committee on Scottish Administration and partly by a neglect in the 
past to face inconveniences, to call them by no uglier name, due, if we know our 
Scotland at all, to the dead weight of tradition or perhaps not unconnected with that 
great ecclesiastical system which the author very justly admires. The monograph is 
valuable; and the approach and tone are unusual in their frankness and sincerity. 


Professor T. F. Green's book (Practical Summary of Negotiable Instruments, Toronto, 
Longmans, 1938, pp. viii, 212, $1.25) is astonishing value for the money. It is attrac- 
tively arranged, and does credit to author, printers, and publishers. Of very real 
merit is the appendix which gives the uniform text of the Negotiable Instruments Law 
and then shows the variations in the text which are to be encountered in the several 
American states. Great care has been taken to present the case-law in a style that 
shall be clear and intelligible to layman as well as lawyer. At times we can detect 
an over-simplification; but that, in a book of this sort, is inevitable. What really 
matters is that there shall be, onall points reasonably clear from controversy, a lucid and 
readable summary. In that difficult task the author hasadmirably succeeded. (F.C.A ) 
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The title of Mr. S. W. Halperin’s book, The Separation of Church and State in 
Italian Thought from Cavour to Mussolini (University of Chicago Press, 1937, pp. x, 
115, $2.00) indicates the scope and purpose of an admirably dispassionate study. There 
is here nothing of odium theologicum. There is not even a detailed consideration of the 
specific issues of the church-state conflict in Italy over such matters as education, 
marriage, the influence of the religious orders, or the religious press—matters which 
have provided at the least a fund of racy and scurrilous journalism in Europe. The 
author cares for none of these things; but he has been concerned to state, in impeccable 
impartiality, a problem in modern sovereignty. The implications of Catholic action 
become clearer as we read; and the student of events in former Austria or Czecho- 
slovakia, or to come nearer home, in the province of Quebec, will find the answer to 


many of his questions in the debates that have their careful record in this book. 
(F.C.A.) 


Professor C. Morris, the author of How Lawyers Think (Harvard University Press, 
1937, pp. xiv, 144, $1.50) is professor of law at the University of Wyoming. He has 
made a praiseworthy attempt to state briefly, in terms that shall be intelligible and 
familiar to the average practising lawyer, the simplest and most unchallengeable parts 
of what is really, though he does not call it so, the system of formal logic. For any to 
whom the field of formal logic is terra incognita the book will be useful, though hardly 
‘‘well-nigh indispensable’’ as the publisher’s note claims. For the others, the book 
may raise far more questions than the author attempts to answer. Of set purpose, 
foot-notes and bibliography are omitted; but we could wish that some hint had been 
given that new methods in logic are being applied today and that these have had 
fruitful results in legal philosophy. If the author had spoken of even one philosopher 
by name (but he has not), it would have been generous to speak of Mr. Morris R. 
Cohen, whose brilliant essays on law and reason (Law and the Social Order, 1933) 
command the attention of every serious student of jurisprudence. Thinking about 
thinking is, for all who would be lawyers, a fundamental and inescapable concern, and 
students would do well to read this volume. (F.C.A.) 


Professor J. B. Scott issued the first edition of his Casebook on International Law 
in 1912, which contained English and American municipal cases. The edition of 1922 
contained not only municipal decisions of the common-law courts but a wide group of 
arbitral awards, and of continental judgements, and it soon became an invaluable 
book for class-room use. The edition of 1937 finds Professor Scott in happy collabora- 
tion with one of his former students—Professor W. H. E. Jaeger of Georgetown Uni- 
versity—and the result is singularly useful (Cases on International Law, by J. B. Scott 
and W. H. E. Jaeger, 1937, St. Paul, West Publishing Co., pp. Ixx, 1062, $5.50). This 
edition finds the subject of international law developed not only along English and 
American decisions but along those of some fifty other states—indeed 60 per cent of 
the material belongs to this last class. In dividing the subjects illustrated under the 
categories of substantive law and of procedure, the distinguished editors are specially 
fortunate in that a real ‘‘international” atmosphere is given to the collection. In 
addition, the provision of ‘‘problem’’ notes ought to prove invaluable to a wise and 
discriminating teacher. Excellent and carefully chosen bibliographies and first-class 
facilities for reference combine to make the collection not only of the greatest value to 
the teacher but stimulating and challenging to the student. It is a pleasure to 
recommend an old and tried friend. 
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Students of comparative law and administration will be grateful to the Royal 
African Society for reprinting in separate form two interesting supplements to the 
Journal of the Royal African Society (J. Lewin, The Recognition of Native Law and 
Custom in British Africa, pp. 8, 75c.; Sir Donald Cameron, Native Administration in 
Nigeria and Tanganyika, Toronto, Macmillan, 1938, pp. 29, 75c.). It has been an 
explicit part of British policy ‘‘to retain indigenous institutions in Africa’, and this 
intention ‘‘to respect native law and custom has been on record for more than fifty 
years’. The subject, however, has been neglected and the literature is meagre. Mr. 
Lewin traces the conflict between European law and native custom, the questions of 
the recognition of a custom as law, of the ascertainment of facts, of the reasonableness 
of a custom—the last matter raising the problem of ‘‘natural justice’, to which Sir 
Donald Cameron gave administrative attention in Tanganyika. The essay is interest- 
ing and authoritative. Sir Donald, in his discussion, views specially the indirect method 
of administration—the use of ‘‘indigenous institutions where they still exist and still 
function with the assent of the people”. He writes with acknowledged distinction 
as a colonial governor and his review is invaluable as that of a realist dealing with 
problems in the light of experience and of ascertained facts. 


It seems to be part of the burden of judicial office, if we are to judge by public 
demand, that every judge, either living or dead, should sooner or later be the subject 
of a biography or ‘‘case study”. The situation is explicable perhaps; yet, for many 
reasons, it is somewhat unfortunate. Be that as it may, it is encouraging at times to 
find a competent lawyer entering the field. Mr. D. Walker-Smith has already done 
well for Lord Reading (see 1 University of Toronto Law Journal, at pp. 222 ff.) and he 
now provides a Life of Lord Darling (Toronto, Cassell, 1938, pp. xii, 316, $5.00) which 
has the good fortune, as far as the legal side is concerned, to reflect the author's legal 
training and thus to avoid the errors and pitfalls of the layman. Darling was neither a 
great lawyer nor a great judge. Neither was he a distinguished writer nor brilliant 
wit. Yet he lived to gain recognition for his judicial work and to command respect 
for a maturing charm of personality. He figured in famous and in some respects 
exceedingly complicated cases and on the whole he conducted them with the fairness 
traditional of the English bench. He occasionally attempted to relieve the tenseness 
by remarks witty enough perhaps in their setting, but singularly dull when withdrawn 
from it. Mr. Walker-Smith has written a study of great interest; and if such books 
must be, it should command a wide circle of readers. There are faults: the style is 
pompous, repetitions are not infrequent, the attitude is too adulatory, and the critical 
faculty is not over-conspicuous. On the other hand, the volume is excellent in its 
class and it gives a picture on the whole admirable of a judge who did his work well, 
who had a fine human sense. He is fortunate above many of his fellows, in his 
biographer. From one point of view, perhaps not too obvious, a book such as this 
has a distinct value. It helps to illustrate Mr. Justice Cardozo’s statement: ‘‘Deep 
below consciousness are other forces; the likes and dislikes, the predilections and the 
prejudices, the complex of instincts and emotions and habits and convictions, which 
make a man whether he be litigant or judge’ (The Nature of the Judicial Process, at 
p. 167). 


The appearance of a second edition of Mr. P. G. Osborn's A Concise Law Dictionary 
for Students and Practitioners (London, Sweet and Maxwell |Toronto, Carswell], 1937, 
pp. viii, 358, 15s.) bears witness to the utility of this excellent vade mecum. It is one 
of the best and most practical books of its type; and space is not wasted on antiquarian 
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subject-matters. A great number of new titles have been introduced; but at the 
expense of leading cases which appeared in the first edition. This is no fault in a 
dictionary—such should be sought elsewhere. As far as we have had occasion to use 
the book, we have found it accurate. As far as cases are necessary, reference should 
be made, under “‘Statute of Westminster’’ to British Coal Corporation v. The King, 
[1935] A.C. 500 and Moore v. Attorney-General of Irish Free State, [1935] A.C. 484. 
Under “‘act of state’’ there is a little loose wording, and a reference is needed to Johnson 
v. Pedlar, [1921] 2 A.C. 262. There are loose statements under ‘bishop’, under 
‘canon law’’, under “‘congé d’élire’’, under ‘‘house of lords’. The ‘index to law 
reports” is strange; it is more than an index and it is far from complete. 


Mr. H. M. Clokie and Mr. J. W. Robinson have made a real contribution to 
scholarship in Royal Commissions of Inquiry: The Significance of Investigation in British 
Politics (Stanford University Press, 1937, pp. viii, 242, $3.00). Beginning with the 
Domesday survey and carrying their investigations down to modern times, they present 
an analysis which is first class on the historical side and is judicial and impartial in 
treatment. The authors note a decline in these methods of investigation, and they are 
doubtless correct in assigning it to the increased competence of civil servants and 
administrators and to the use of expert committees or commissions. The study is 
weakest in the matter of results arrived at and in the relation of public opinion to the 
procedure. On the other hand, the literature of the subject practically does not exist 
(the authors have missed contributions by Professor R. M. Dawson) and they have 
made a contribution to it, excellent in scope, comprehensive in material. The last 
sentence is, to say the least, curious. There is no ‘‘luster of royai appointment”’. 


We have already had occasion to draw attention to the ‘‘Petits Précis Dalloz”’ 
and to commend them favourably to beginners in the study of comparative law. To 
the series belongs Professor A. E. Giffard’s Précis de droit romain (Paris, Dalloz, 1938, 
tome 1 (ed. 3), tome II (ed. 2), pp. 579, 428). This edition is quite up to date. The 
first volume incorporates and translates the new fragments of Gaius, and they have 
been specially used in the second volume dealing with obligations. There has long 
been needed for Anglo-Saxon beginners in Roman law a succinct, balanced, and carefully 
written text, as none of English books really fulfils that function, with the result perhaps 
that Roman law is losing ground. So excellent is Professor Giffard’s little treatise 
that we wish that it was translated into English. It is, of course, unnecessary to speak 
of the author’s eminent qualifications as a scholar which everywhere colour his expo- 
sition. Of greater importance, from the point of view just referred to, are the skill in 
organization, the clarity of presentation, and an acute appreciation of his audience. 
We know of no book which we would be more willing to place in the hands of students. 
Learning and professional experience combine to make this one of the ‘‘vrais manuels 

. . développant les idées générales qui vivifient l'enseignment’’. 


For ‘“‘outside” reading we recommend ‘‘Curtis’’: The Life of Sir Henry Curtis- 
Bennett by Mr. Roland Wild and Mr. Derek Curtis-Bennett (Toronto, Cassell, 1937, 
pp. xiv, 312, $4.50). Curtis was a distinguished figure in his generation—lawyer, judge, 
bon viveur, member of parliament—popular in the sense that “‘Curtis’’ was a badge 
not merely of acquaintanceship or of friendship, but of respect. He figured in many 
sensational cases—Armstrong, Mahon, Goddard, ‘‘Mr. A’’,—in spy cases, in Hyde 
park cases, in great libel suits. He is fortunate in this official life. Writing with 
practical experience the authors are careful and exact. Writing from the vantage 
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ground of intimacy, they are admiring without adulation or flattery. It may be that 
there is nothing permanent in Curtis’s career and that he contributed nothing to law 
or jurisprudence. However, his life provides interesting reading; and if such books 
must be, it is well that they should be written with the decent modesty, the accuracy 
and the knowledge which belong to this volume and without which pure journalism 
cannot well be escaped. 


Mr. Anthony Lincoln’s Some Political and Social Ideas of English Dissent, 1763- 
1800 (Cambridge University Press [Toronto, Macmillan], 1938, pp. 292, $2.75) is 
worthy of the best traditions of the prince consort prize. The author aims “to trace 
the significant process of evolution by which Christian liberties became merged into 
natural liberties and the particular privileges claimed in virtue of Christian conscience 
and Christian salvation came to be transformed into the rights belonging to all men”’. 
The dissenters—unorganized, frictional, and difficult—clung to freedom of conscience 
and to the principle of the right of all to all the privileges and immunities of citizens. 
Mr. Lincoln provides a careful and soberly written study in elaboration of his aims. 
Its special interest for our readers lies in the contribution which it makes to political 
theory: an admirable and suggestive study, based on wide and judicious research. 


The problems of child welfare are world-wide and Father E. J. O'Brien's study 
of them in Maryland constitutes an historical and contemporary survey of great value 
(Child Welfare in Maryland, 1634-1936, Washington, Catholic University of America, 
1937, pp. 375). The book originated as a thesis for the doctorate of philosophy in the 
social sciences, and it has some of the pedestrian characteristics of its class. On the 
other hand, it is characterized by solid learning, free from any odium theologicum, and 
full of widely-scattered information. It maintains the traditions of these publications 
of the Catholic University of America which have already been reviewed. Father 
O’Brien has made a careful study of the legislation extending over a long period and 
has thus opened windows on social and economic conditions. Each type of child- 
welfare work is considered separately and chronologically, with a summing up. The 
survey is confined to public activities and private enterprises only enter in incidentally. 
It is weakest on the side of administration which the author has deliberately avoided. 
It will be a greaty pity if the author, like too many young doctors, leaves his work 
incomplete: and incomplete it must be without the administrative side. The promise 
of the thesis is so fine that we hope he will provide a companion volume. 


Those who recall Lord Findlay’s reference to Dickens in his address before the 
annual meeting of the Canadian Bar Association, 1938, will read with interest Mr. 
R. D. Neely’s The Lawyers of Dickens and their Clerks (Boston, Christopher Publishing 
House, ed. 2, 1938, pp. 67, $1.25). The tone is rather high-pitched, and Mr. Neely’s 
zeal is that of a great lover. Dickensians, however, will be glad to have a special class 
of characters studied separately with ample quotations from the novels. For those 
lawyers who are among the elect the little book ought to be welcome. 


Payne's Carriage of Goods by Sea first appeared in 1914 and at once assumed a 
distinct place with practical lawyers as a succinct statement of the law. The fourth 
edition by Mr. John Samuel (London and Toronto, Butterworth, 1938, pp. xxiv, 158, 
[8]) superseded the third edition in that it was then only possible to deal with the new 
Carriage of Goods by Sea Act, 1924, in a somewhat cursory manner. In this fourth 
edition the learned author successfully and with care surveys this act as each of its 
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provisions arises for discussion. In addition, a new feature adds distinctly to the 
value of the little treatise in that references are made throughout to the English and 
Empire Digest and to Halsbury's Statutes. The work constitutes not only an excellent 
introduction to this important field of law, but it contains references of over three- 
hundred cases (referenced to the Reports and to the Digest) and provides guidance to 
two essential works of reference. We confidently recommend it as an excellent and 
admirable vade mecum. 


The current issue of the transactions of the Grotius Society (vol. XXIII, Problems 
of Peace and War, London, 1938, pp. xxiv, 219) illustrates in an excellent manner the 
functions of the society. Dr. Van Hamel, of the legal department of the League of 
Nations, deals with ‘‘federating as a motive power for peace’. While he sees no 
“superstate”’ within sight, he looks to some sort of organized authority not dependent 
solely on its members. Dr. L. P. Jacks discusses the frailty of alliances, but he appears 
to be confused in outlook and conclusions. Facility in speaking has not provided 
clarity of thought. Dr. Domke continues his discussions on international loans. Dr. 
George Schwanzenberger discusses in great detail the note of the American secretary 
of state (July 16, 1937). Mr. J. C. Hales deals with the mandate system in a stimulat- 
ing manner. Judge Caloyanni seems to see a trend in Europe towards better machinery 
for settling international disputes. Mr. W. L. Walker provides an admirable survey 
of the problems of granting belligerent rights. One of the most interesting contribu- 
tions is that by Mr. E. F. Iwi on an imperial privy council and judicial committee, 
which has caused wide interesting discussion. Mr. Iwihas before him a very delicate 
issue. He possesses the scholarship and insight to handle it with care, and his activities 
will be watched with the greatest interest. The whole volume is excellent and the 
society deserves far wider support than at present. 


Elsewhere in this issue we review Professor Joshi’s New Constitution of India. The 
second edition of his Indian Administration (London and Toronto, Macmillan, 1938, 
pp. xii, 324) forms an admirable introduction to his larger work; and the fact that a 
new edition has been called for within a year is evidence to its practical value. The 
book is fair and impartial and will be of the greatest service to students of Indian 
government, being up to date by including the consequential changes necessary in the 
text owing to the coming into operation of provincial autonomy on April 1, 1937. 


The Handbook of Latin American Studies, 1936 (Cambridge, Harvard University 
Press, 1937, pp. xv, 515) edited by Dr. L. Hanke constitutes an invaluable guide to the 
material published during 1936 on anthropology, art, economics, education, folk-lore, 
geography, government, history, international relations, law, language, and literature. 
Each section is in charge of competent authorities, with the result that confidence is 
inspired in the compilation. That on law is the work of Mr. J. T. Vance, of the law 
library of the Library of Congress, a well-known authority and author in the field. 
The work has already established itself as a sine qua non for reference, and we trust 
that the number of paying subscribers will largely increase. It is indispensable for the 
reference shelf of any library and the comparative lawyer will find it of the greatest 
assistance. We have recently had occasion to use it extensively and it certainly saved 
many hours of otherwise tedious work. 


When a Canadian text-book passes through three editions in less than seven years, 
its value to the profession is established beyond the shadow of a doubt, and we can 
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only add our personal congratulations to Mr. A. O'Connor on the valuable service which 
he has rendered to every lawyer in his monograph (The Highway Traffic Act: The 
(Automobile) Insurance Act and the Negligence Act, etc., ed. 3, Toronto, Carswell, 1937, 
pp. xl, 504). The volume of litigation which arises out of traffic on the highway is so 
great that few lawyers can spare the time to read and digest each case as it is reported; 
and the appearance of the new edition will save counsel many weary hours in tracing 
the latest decision on any point. As the author pointed out in the second edition, in 
1933, the book ‘‘is not intended to be a text-book, but is merely a guide in finding the 
law"’, and, although he modestly disclaims any intention that it should take the place 
of standard treatises, his work has in fact achieved that distinction. It is to be regretted 
that Mr. O'Connor, by limiting his scope, has failed to provide the profession with the 
comprehensive study of which we in Canada stand so much in need. Mr. O’Connor 
is beyond doubt thoroughly competent to write such a treatise. Indeed, it is un- 
fortunate that the third edition of the distinguished author’s monograph appeared so 
shortly before the Revised Statutes of Ontario, 1937. Their appearance will more 
than warrant a new edition immediately and the profession would be deeply grateful 
if Mr. O’Connor took this opportunity to widen the scope and ambit of his discussion 
sO as to provide a comprehensive treatise. In such new edition, the author might 
correct the statements at pp. 2 and 184 as to damages occurring ona highway. Hughes 
v. Watkins, (1928) 61 O.L.R. 587 does not entirely support his view. (J.F.) 


The ancient and endless discussion on the distinction between just and unjust war, 
which has waged from the works of Cicero up to our own attempts to define aggression, 
has played an important part in the elaboration of international law. The monograph 
by Dr. Ballis (The Legal Position of War: Changes in its Practice and Theory from Plato 
to Vattel, The Hague, Martinus Nijhoff, 1937, pp. xii, 188, Gid. 4) sets out the chief 
contributions to that discussion, by churchmen, jurists, and statesmen, up to the end 
of the eighteenth century, and shows the relation between the views professed by the 
contributors and their general theory as to the nature and origin of the law of nations. 
The work is intelligently done, but the author's interest is concentrated on his subject 
to the frequent detriment of his style. His book would also have profited by severe 
proof-reading. (P. E. Corsetrt) 


The Future of the Common Law: Principal Addresses at the Conference on the Future 
of the Common Law (Aug. 19-21, 1936) (Harvard Tercentenary Publications; Cambridge, 
Mass., Harvard University Press, 1937, pp. x, 247 [iv], $3.00) includesa number of the 
addresses delivered at the conference on the future of the common law held in August, 
1936, as part of the Harvard tercentenary celebrations. Leading representatives of the 
bench and bar from most of the common-law countries attended and took part in the 
discussion which followed the presentation of formal papers by notable authorities. 

The conference was conceived and guided by Dean Roscoe Pound, who contributed 
the opening, and in many ways the most penetrating and valuable, paper of the sym- 
posium. Under the title ‘‘What is the Common Law?”, Dean Pound discussed certain 
essential characteristics of the common-law system. The nature and range of material 
which he examines may be indicated by a quotation: ‘‘England has never dictated laws 
to the world. But England, too, has been able to bind peoples in unity of law through 
the might of the spirit. For it is the spirit of English law of the seventeenth century, 
the spirit of its taught tradition, the spirit of its technique of decision, the frame of mind 
behind its conception of the relation of government and governed, and its doctrines as 
to adjudication and administration, shaping experience to the exigencies of diverse 
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climes and mixed peoples of diverse stocks, which has enabled English law to divide the 
world not unequally with the Roman law.” 

The paper by Dean Pound was followed by papers discussing the common law in 
its various jurisdictions, delivered by Sir Maurice Amos and Lord Wright of Great 
Britain, Mr. Justice Stone of the United States supreme court, Mr. Justice Davis of the 
supreme court of Canada, and Mr. Justice Hanna of the high court of the Irish Free 
State. The paper by Mr. Justice Davis is of particular interest to Canadian readers. 
In a passage of admirable conciseness and clarity he sketches the constitutional develop- 
ment of Canada, culminating in the Statute of Westminster, and he analyses the place 
in Canadian jurisprudence of the common law. (R. M. Fow.er) 


The sixth edition revised of Professor E. S. Corwin’s The Constitution and What it 
Means Today (Princeton University Press, 1938, pp. xxviii, 215, $2.00) is welcome to 
foreign students in that it supplies one of the best available introductions to the recent 
developments in American constitutional law. Such students have in the past found 
Professor Corwin an excellent guide; and this new edition of his treatise places them 
under further obligation. The care in writing and the precision in the selection of 
apposite cases, which characterized previous editions, are once more in evidence. A 
table of cases with their dates adds distinctly to the value of the book. In a new 
edition, could we have the cases dated in the foot-notes? 


The series of addresses delivered at the Catholic University of America (The Consts- 
tution of the United States, Washington, 1938, pp. 82) in commemoration of the sesqui- 
centennial of its signing will prove of great interest in calling attention to certain points 
of view liable to be overlooked and worthy of consideration in forming historical opinion 
in relation to its philosophy, to the Roman Catholic contribution, and to the modern 
papal encyclicals. The lectures are edited with Professor Herbert Wright's usual care. 
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The editor greatly regrets that reasons of space and the necessity of going to 
press early have unfortunately prevented some books from being reviewed. They, 
and the books above listed, will be reviewed in the next issue. 
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